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ME.  BEEWSTEE’S  LETTER 


106  Walnut  Street,  Philadelphia. 

Sir  : — Some  time  since  Mr.  Gideon  G.  Westcott  retained  me 
to  act  as  his  counsel  and  advise  him  in  relation  to  the  charges 
made  against  him,  and  now  before  you  for  your  action.  After  I 
had  been  instructed  by  him  as  to  the  facts  of  the  case,  and  received 
from  him  some  brief  and  vague  statements  of  the  supposed  legal 
points  upon  which  the  accusation  rested,  I  thought  that  it  was 
proper  to  call  to  my  aid  the  Hon.  James  D.  Westcott,  and  solicit 
his  help  to  disentangle  and  explain  this  matter  so  much  confused 
and  perplexed  by  misstatements  and  misinterpretations  of  fact  and 
law.  The  near  relation  between  those  gentlemen,  and  the  acknowl¬ 
edged  experience  and  learning  of  Senator  Westcott,  made  him  in 
my  judgment  eminently  fit  to  direct  the  argument  of  this  case. 
The  result  of  that  submission  to  him  has  been  the  letter  sent  by 
Senator  Westcott  to  me,  and  a  printed  copy  of  which,  together 
with  the  proofs,  I  herewith  send  to  you.  To  my  mind  it  is  a  full 
and  satisfactory  explanation  of  the  whole  subject  under  inquiry. 
To  it  I  have  given  but  little  else  than  the  mere  mechanical  labor 
of  collecting  the  legal  authorities ;  and  I  feel  that  I  cannot  add  a 
word  to  confirm  or  help  the  clear,  accurate,  and  thorough  argu¬ 
ment  made  by  him. 

Concurring  with  Mr.  Senator  Westcott,  I  now  submit  the  mat¬ 
ter  to  your  judgment,  believing  that  you  cannot  but  acquit  a  gen¬ 
tleman  who  has  acted  in  good  faith,  openly,  and  for  the  public 
service,  punishing  theft,  protecting  the  Department  from  pillage 
by  those  who  were  strangers  to  him,  but  who  were  the  servants  of 
the  office  and  not  of  his  choice.  A  statute  made  to  reach  embez¬ 
zlers  and  cheats  was  never  made  for  this  man.  If  the  Postmaster 
merits  your  censure  for  this  stale  charge,  it  must  be  because  he 
perpetrated  a  fraud  that  will  not  only  deserve  your  condemnation, 
but  a  fraud  that  will  hand  him  over  to  the  Criminal  Law  for  pun¬ 
ishment  as  a  public  peculator,  guilty  of  forgery  and  embezzlement. 
Let  the  Department  sustain  these  charges,  and  it  will  then  be 
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necessary  for  it  to  direct  that  he  shall  be  prosecuted  ;  and  should 
that  not  be  done,  as  his  counsel  I  will  advise  him  to  call  the 
attention  of  the  Federal  Grand  Jury  for  this  district  to  the  subject, 
and  to  demand  an  investigation,  so  that  the  facts  may  be  found 
and  the  law  declared  by  a  Court  competent  to  decide  what  is 
criminal  under  the  statute.  In  that  event  I  have  no  doubt 
of  the  result — the  animus  being  honest,  the  law  will  declare  him 
blameless. 

I  have  the  honor,  Sir, 

To  be  with  respect,  &c.,  &c., 

BENJAMIN  H.  BREWSTER. 

Saturday,  30th  April,  1859. 

To  the  Postmaster-General  of  the  United  States,  Washington 
City,  D.  C. 


V 


Mr.  WESTCOTT’S  LETTER. 


My  Dear  Cousin  : — 

I  have  received  your  letter,  and  its  enclosures.  On  some 
accounts  I  have  wished  that  you  had  furnished  me  with 
full  copies  of  the  written  charges  preferred  against  Gideon, 
with  a  list  of  his  accusers  and  their  witnesses,  and  an 
account  of  them  and  of  the  other  persons  combined  against 
him,  and  some  statement  of  the  testimony  they  have  ad¬ 
duced  ;  but,  on  the  whole,  at  the  present  time,  it  may  not 
be  indispensable  for  the  protection  of  his  reputation.  A 
great  scoundrel  may,  perad venture,  make  a  true  charge 
against  an  officer,  and  generally  the  accused  should  first 
establish  the  falsity  of  the  accusation,  before  saying  anything 
of  the  bad  character  of  his  assailants.  It  will  be  time 
enough  hereafter  to  say  what  it  is  proper  to  say,  of  this 
gang  and  their  incentives. 

I  make,  according  to  your  request,  such  suggestions 
respecting  the  case,  as  from  the  information  derived  from 
Gideon’s  statement,  sustained  by  the  papers  sent  to  me, 
seem  to  me  to  be  proper. 

Gideon  was  appointed  Postmaster  of  Philadelphia  in 
March,  1857,  and  took  charge  of  the  office  April  1,  1857. 
He  succeeded  John  Miller,  the  appointee  of  President 
Pierce’s  Postmaster-General,  James  Campbell.  When  Miller 
retired  from  the  office,  he  did  not  leave  with  his  successor 
any  books  nor  papers  of  cash  transactions,  official  corres¬ 
pondence,  instructions  from  the  Department,  nor  in  fact 
any  papers  appertaining  to  the  office  whilst  he  held  it, 
except  the  record  of  returns  of  mails  sent  and  mails 
received,  and  the  time-book  of  the  clerks  and  employees. 
This  fact  may,  in  some  respects  hereafter  adverted  to,  be 
important.  Miller,  however,  upon  request  being  made, 
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furnished  to  his  successor  the  list  shown  to  me  in  the 
handwriting  of  his  chief  clerk,  Nicholas  Murphy,  of  the 
names  of  sixty-two  clerks  he  had  in  the  office,  and  the 
minimum  amounts  of  compensation  paid  to  them  respec¬ 
tively. 

Gideon  should  have  this  list,  and  proof  of  his  pre¬ 
decessor  not  leaving  in  the  office  any  books,  correspondence, 
instructions  or  papers  of  any  kind,  except  the  records  of 
mails  sent  and  received,  proved  by  the  oaths  of  impartial 
and  disinterested  witnesses,  so  soon  as  he  can,  forwarded 
to  the  Postmaster-General,  to  be  filed  with  the  other  papers 
in  the  General  Post  Office,  retaining  accurate  copies. 

It  is  important,  in  order  to  understand  the  subject 
properly,  and  especially  to  convince  those  not  informed  as 
to  the  course  of  business  in  the  Philadelphia  Post  Office,  of 
the  rectitude  of  Gideon’s  conduct,  that  a  succinct  and  clear 
statement  as  to  the  mode  and  manner  of  transacting  such 
business  should  be  given,  and  especially  if  it  becomes 
proper  to  defend  that  conduct  before  the  tribunal  of  public 
opinion. 

I  gather  from  the  books  and  papers  that  I  have  ex¬ 
amined,  and  from  the  brief  memoranda  furnished  by  Mr. 
McKean,  that  the  receipts  of  the  Post  Office  are  arranged 
under  twelve  different  heads,  and  collected  and  paid  to  the 
Postmaster ;  thus  : — 

1st.  From  Sales  of  Stamps  and  Envelopes.  A  special  clerk 
is  designated  for  this  duty.  No  error  in  his  accounts,  as 
daily  rendered,  can  escape  immediate  detection,  insomuch 
as  this  clerk  is  furnished  daily  with  a  certain  number  of 
Stamps  and  Envelopes,  who  returns  daily  those  not  sold 
with  the  moneys  collected  for  those  sold,  which  must 
balance  correctly. 

2d.  From  payments  to  clerks  at  “  Delivery  Windows .” 
I  copy  the  designation  of  this  item  of  receipts  from  the 
heading  on  the  blank  form  in  use  under  Miller,  and 
continued  by  his  successor.  It  is  not  precisely  proper,  for 
I  learn  that  this  item  includes  not  only  collections  by 
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clerks  at  the  windows  in  cash,  for  postage  on  foreign  letters 
sent,  but  collections  by  them  in  cash  for  postage  on  unpaid 
domestic  letters  delivered  from  the  windows,  and  collections 
in  cash  for  domestic  letters  sent.  It  should  be  called 
“Foreign  Windows”  and  “Windows  for  delivery  of  un¬ 
paid  letters,  and  for  receipt  of  letters  on  which  the  postage 
is  paid  in  cash  and  not  by  stamps.”  The  collections  of  such 
foreign  letters  and  such  domestic  letters  were  kept  separate 
and  distinct,  but  all  were,  during  the  second  quarter  of  1857, 
receipted  for  to  the  collecting  clerks  by  the  Postmaster  or 
Chief  Clerk,  together,  and  a  memorandum  generally  taken 
of  the  respective  amounts.  There  were,  in  the  second 
quarter  of  1857,  four  such  windows,  and  six  to  eight  clerks 
employed  at  different  periods  of  each  day  collecting  at  these 
windows.  The  collections  were  placed  by  them  in  four 
different  tills,  near  the  windows  in  the  larger  room  on  the 
first  floor,  in  which  there  were  ordinarily  at  least  some 
sixty  clerks  and  employees  of  the  office.  The  collections 
placed  in  the  respective  tills  during  each  day,  were  brought 
at  its  close  by  a  clerk  having  charge  of  the  “  delivery 
windows,”  and  paid  to  the  Postmaster  or  the  Chief  Clerk, 
each  one  upon  such  payment  entering  the  amount  with  his 
own  hand  in  a  book  kept  by  him,  and  taking  each  day  the 
receipt  of  the  Postmaster,  or  of  the  Chief  Clerk,  therefor 
in  the  same  book. 

8d.  From  payment,  at  Boxes ,  of  postage  on  unpaid  letters 
delivered.  There  were,  at  different  periods  of  each  day, 
several  clerks  at  these  boxes,  by  whom  the  receipts  were 
placed  in  three  different  tills  or  drawers,  and  every  morning 
the  moneys  collected  the  day  before,  were  paid  by  the  collect¬ 
ing  clerks  to  the  Postmaster  or  Chief  Clerk,  in  the  same  man¬ 
ner  as  the  collections  at  the  delivery  windows  (No.  2),  the 
clerks  keeping  like  books  and  taking  for  each  payment  like 
receipts,  as  before  stated  with  respect  to  the  collections  at 
the  windows. 

4th.  From  letter  postages  collected  by  the  Carriers.  During 
the  2d  quarter  of  1857,  each  one  of  some  50  penny 
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postmen,  or  carriers,  on  his  receipt  of  unpaid  letters  to  dis¬ 
tribute,  made  an  account  thereof  in  a  memorandum  book, 
and  once  a  week  made  a  return  to  a  designated  clerk  of  his 
collections,  and  of  unpaid  letters  not  delivered ;  and  paid 
the  collections  to  such  clerk,  taking  a  voucher  from  him 
therefor,  whereupon  the  clerk  forthwith  paid  the  amount  so 
received  from  each  carrier,  to  the  Postmaster  or  Chief 
Clerk,  taking  a  receipt  for  each  weekly  payment,  in  a  book 
kept  by  him,  in  the  same  way  as  is  stated  with  respect  to 
Nos.  2  and  3.  Different  arrangements  were  made,  after  the 
2d  quarter  of  1857,  in  order  to  prevent  any  error  or  fraud 
on  the  part  of  carriers  or  clerks,  and  to  detect  such,  if  com¬ 
mitted. 

5th.  From  postages  on  unpaid  newspapers  delivered  at 
“  delivery  window .”  These  collections  were  kept  distinct 
and  separate  from  letter  postages,  and  were  kept  in  a  sepa¬ 
rate  till  or  drawer,  and  paid  to  the  Postmaster  or  his  Chief 
Clerk,  and  receipts  taken  therefor  by  the  clerks  having 
charge  of  the  window  and  till  respectively,  each  week,  in 
the  same  manner  as  the  collections  Nos.  2  and  3. 

6th.  From  postages  on  unpaid  newspapers  delivered  from 
Boxes.  These  collections  were  kept  distinct  and  separate 
from  letter  postages  at  the  boxes,  but  paid  to  the  Postmas¬ 
ter  or  Chief  Clerk,  daily,  and  receipted  for  by  one  of  them 
to  the  clerks,  in  same  manner. 

7th.  From  postages  on  unpaid  newspapers  collected  by  Car¬ 
riers.  These  collections  were  kept  distinct  and  separate 
from  the  letter  postages  collected  by  the  Carriers,  but  were 
paid  weekly  to  the  Postmaster  or  Chief  Clerk,  and  receipts 
taken  in  same  manner  as  No.  4. 

8th.  From  postages  on  Newspapers,  Circulars,  Books,  and 
other  printed  matter,  sent,  paid  at  windows.  These  collec¬ 
tions  were  kept  distinct  and  separate  from  all  others,  but 
the  amount  collected  on  each  day  paid  to  the  Postmaster  or 
Chief  Clerk,  by  the  clerks  having  charge  of  the  till  or 
drawer  in  which  they  were  placed,  and  a  receipt  was  given 
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to  him  therefor,  the  same  as  was  done  in  reference  to  the  - 
other  collections. 

9th.  From  Rents  of  Boxes.  The  clerk  who  rented  the 
boxes  and  kept  the  accounts  thereof  made  a  daily  return  of 
his  collections,  and  paid  the  same  to  the  Postmaster  or  his 
Chief  Clerk,  and  took  a  receipt  for  each  payment  in  a  book 
kept  by  him,  as  was  done  in  respect  to  the  other  collections. 

10th.  From  payments  by  Postmasters.  These  are  pay¬ 
ments  by  Postmasters  to  meet  Postmaster-General’s  drafts 
on  such  Postmaster.  They  are  paid  directly  to  the  Post¬ 
master  or  Chief  Clerk,  and  forthwith  paid  by  the  Postmas¬ 
ter  into  the  Sub-Treasury  (Mint)  at  Philadelphia.  A  receipt 
is  given  by  the  Postmaster  of  Philadelphia  to  the  Postmas¬ 
ter  making  the  payment.  No  error  can  be  made  (except  it 
be  purely  clerical)  in  respect  of  this  head,  as  the  several 
different  checks  existing  against  fraud  by  any  party  are 
effectual. 

11th.  From  Register  Fees.  These  are  in  charge  of  Special 
Clerks,  who  keep  the  accounts  thereof,  and  make  payment 
of  the  same  according  to  those  accounts,  periodically,  say 
at  least  once  a  fortnight ,  to  the  Postmaster  or  Chief  Clerk, 
taking  receipts  for  each  payment,  in  a  book  kept  by  said 
Clerks,  in  the  same  manner  as  is  observed  with  respect  to 
the  other  collections.  The  checks  as  to  these  collections, 
prevent  any  fraud  as  to  them. 

12th.  From  sales  of  waste  paper.  The  Porters  of  the  office 
dispose  of  the  waste  paper,  when  directed  by  the  Chief 
Clerk.  It  is  sold  by  them,  by  the  pound,  when  it  has  accu¬ 
mulated  so  as  to  be  in  the  way,  and  the  Porters  render  the 
account  of  sales,  and  pay  the  proceeds  so  soon  as  they  make 
such  sales.  Of  necessity,  the  honesty  of  the  Porters  must 
be  the  chief  safeguard  as  to  these  sales  and  proceeds,  which 
are,  however,  trifling.  No  error  has  been  discovered  with 
respect  to  them,  since  the  present  Postmaster  has  held  the 
office. 

The  aggregate  of  all  these  different  collections  paid  to 


10 


the  Postmaster  and  his  Chief  Clerk  by  the  Clerks,  Carriers, 
&c.,  during  the  second  quarter  of  1857,  was  $70,785.00. 

This  appears  by  the  books  of  the  Clerks — kept  by  them 
in  their  own  handwriting,  and  the  daily  or  weekly  receipts 
of  the  Postmaster,  or  of  his  Chief  Clerk,  to  them  in  their 
books.  This  amount  of  $70,785.00  was  all  that  the  Post - 
master  and  his  Chief  Clerk  received  from  all  the  sources 
mentioned,  (and  they  are  the  sole  sources  of  receipts)  during 
that  quarter.  On  this  point,  no  question  can  be  made  by 
the  Postmaster’s  most  unscrupulous  assailant.  No  addi¬ 
tional  amounts  collected  ever  came  to  the  hands  of  either  the 
Postmaster  or  his  Chief  Clerk. 

Some  days  after  the  30th  of  June,  1857,  as  the  quar¬ 
terly  accounts  were  being  closed,  the  Postmaster  and  Chief 
Clerk  discovered,  that  it  appeared  from  those  accounts, 
(other  than  the  receipts  they  had  given  for  $70,785.00,  as 
above  stated,)  that  the  office  was  chargeable  with  $72,310.00 
for  collections  during  that  quarter,  ending  on  that  day. 
This,  it  will  be  seen  was  $1525  more  than  had  been  returned 
and  paid  to  the  Postmaster,  and  his  Chief  Clerk,  by  the 
Clerks  and  Carriers  of  the  office,  and  so  receipted  for  as 
before  stated.  On  discovery  of  this  variance  between  the 
official  accounts,  exhibiting  the  charges  against  the  office, 
and  the  receipts  to  the  collecting  clerks,  all  were  examined 
and  re-examined,  to  find  if  possible  where  the  error  was. 
It  was  at  first  hoped  and  supposed  that  the  variance  was 
caused  by  some  clerical  mistake.  Such  scrutiny,  however, 
made  it  apparent  that  the  entire  amounts  actually  collected 
by  the  Clerks  and  Carriers  had  not  been  paid  to  the  Post¬ 
master  or  Chief  Clerk  by  them,  and  that  the  deficiency  of 
$1525  had  been  abstracted  in  some  way  before  the  rendition 
of  the  Clerks  and  Carriers’  accounts  and  their  payments  to 
the  Postmaster  and  Chief  Clerk. 

No  means  of  detecting  either  the  way  in  which  the  ab¬ 
straction  had  been  made,  or  the  person  or  persons  who  had 
committed  it,  then  existed.  The  Postmaster  certainly  was 
not  justly  liable  to  the  charge  of  remissness  or  carelessness 
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in  his  office,  or  that  this  deficiency  was  in  any  wise  owing 
to  any  fault  or  neglect  on  his  part,  for  he  had  followed 
without  change  the  practice  and  usage  of  the  office ,  not  only 
whilst  under  the  charge  of  Miller,  his  immediate  predeces¬ 
sor,  but  of  those  who  preceded  Miller.  It  should  be  borne 
in  mind,  also,  that  every  one  of  the  clerks  to  whom  the 
Postmaster  and  Chief  Clerk  had  given  receipts,  as  stated, 
were  in  the  office  under  Miller,  and  had  been  kept  in 
and  continued  by  the  then  Postmaster.  Up  to  30th  June, 
1857,  Gideon  made  no  removals  of  clerks  or  other  em¬ 
ployees  in  the  office,  nor  any  appointments,  except  that  of 
the  Chief  Clerk,  and  to  fill  vacancies  by  death  or  resigna¬ 
tion.  In  reference  to  the  clerks  having  charge  of  the  dif¬ 
ferent  heads  of  collections  of  the  office,  and  to  whom  the 
Postmaster  and  Chief  Clerk  gave  the  receipts  mentioned, 
no  change  whatever  had  been  made. 

The  first  inquiry  that  suggests  itself  is,  Who  was  ac¬ 
countable  for  this  deficiency  of  $1525  ?  Who  ought  to  lose 
it  ?  Certainly  the  General  Post  Office  (or  the  United  States) 
should  not  bear  the  loss,  if  it  may  possibly  be  prevented, 
and  at  the  same  time  justice  and  equity  done  to  others. 

I  have  no  doubt  whatever  that  if  the  Postmaster  had  not 
adopted  the  means  he  did  to  secure  re-imbursement  to  the 
United  States  of  the  sum  of  $1525  so  abstracted,  and  had 
reported  the  variances  between  the  amount  of  receipts  spe 
cified  in  the  receipts  given  to  the  clerks  and  in  the  official 
returns,  the  Postmaster- General  and  the  accounting  officers 
of  the  government  would  have  held  that  the  Postmaster 
was  not  liable  for  this  deficit.  It  never  came  to  his  hands 
or  possession.  The  moneys  never  were  received  by  him. 
They  were  abstracted,  or  in  other  words  stolen  and  embez¬ 
zled  by  others  on  their  way  to  him,  after  the  collections 
thereof  by  the  clerks. 

The  law  on  this  subject  cannot  be  a  topic  of  dispute.  It 
is  based  on  elemental  principles  of  justice.  Mark!  The 
position  I  maintain  is  with  respect  to  moneys  that  never 
actually  came  to  the  hands  of  the  Postmaster,  that  were 
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never  received  by  him  into  his  personal  custody,  and  which 
were  purloined  on  their  transit  to  that  personal  custody. 

I  am  aware  of  Section  251,  Chapter  XXIII.,  of  the 
General  Post-office  Regulations  in  regard  to  losses  by  fire, 
robbery  or  theft,  &c.,  warning  them  that  no  allowance  or  re¬ 
muneration  therefor,  would  be  made  by  the  G.  P.  0.  This 
has  no  applicability  to  this  case.  It  was  meant  to  apply  only, 
and  applies  only,  to  moneys  actually  received  by,  and  in  the 
custody  of  the  Postmaster.  It  was  not  intended  to  apply  to 
cases  where  the  moneys  so  lost  had  not  been  actually  re¬ 
ceived  by  him.  It  would  be  absurd  to  say  it  was  intended 
to  abrogate  the  wise  and  salutary  rules  of  the  common  law 
and  of  the  civil  law  relating  to  agents,  (officers  as  well  as 
others,)  exonerating  them  from  liability  for  moneys  never 
received  by  them,  but  stolen  in  course  of  transit  to  their 
custody.  I  am  reminded  that  applications  to  Congress  have 
been  frequently  made  by  public  officers,  Postmasters  and 
others,  for  release  from  liability  for  public  moneys  stolen 
from  their  custody.  The  fact  of  applications  having  in  such 
cases  been  deemed  expedient  or  even  necessary  to  obtain 
such  exoneration,  does  not  in  any  wise  affect  the  present 
case.  But  it  may  not  be  irrelevant  to  say,  that  after  exami¬ 
nation  of  the  proceedings  of  Congress  for  many  years  past, 
I  have  not  discovered  a  solitary  case  in  which  the  applica¬ 
tion  for  exonoration  has  not  been  granted,  if  the  applicant 
showed  that  the  robbery  was  perpetrated  without  any  con¬ 
nivance,  or  want  of  care,  or  remissness  on  his  part.  I  really 
think  this  fact  fortifies  the  position  I  have  assumed. 

This  general  principle  of  law  and  equity,  so  recognized 
by  the  legislature,  is  precisely  the  same  I  maintain.  There 
is,  however,  a  material  distinction  between  the  loss  of  mo¬ 
neys  after  they  have  come  to  the  hands  and  into  the  per¬ 
sonal  custody  of  an  officer,  and  moneys  stolen  in  the  course 
of  their  transit  to  his  hands  and  custody,  and  ivhich  he  never 
received.  The  idea  that  the  moneys  deficient  in  this  case 
came  into  Gideon’s  hands  and  custody  u  constructively ,”  so 
soon  as  the  clerks  collected  them,  and  before  payment 
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thereof  by  them  to  him,  is  based  upon  that  kind  of  attenu¬ 
ated  logic  which,  in  nine  cases  out  of  ten,  better  serves  to 
exhibit  the  ingenious  casuistry  of  those  who  resort  to  it, 
than  their  just  appreciation  of  right  and  wrong.  No  such 
rule  of  constructive  liability  can  rightfully  be  invoked  to 
justify  visiting  an  officer  who  has  not  himself  committed 
any  offence,  who  has  not  been  guilty  even  of  any  negligence, 
or  carelessness,  or  remissness  whatever ;  with  heavy  penal¬ 
ties  and  losses  for  the  crimes  or  defaults  of  others,  that  he 
could  not  prevent.  The  legal  authorities  repudiate  such 
notions  of  constructive  receipts  and  the  like  as  absurd,  when 
urged  for  such  object,  and  as  the  basis  of  such  imputed 
liability.  It  has  been  stated  that  the  Postmaster  is,  under 
rules  or  “  regulations”  before  prescribed  by  the  G.  P.  0,  and 
still  existing,  responsible  for  the  conduct  of  his  clerks  at 
all  times  and  under  all  circumstances,  and  in  all  cases 
relating  to  the  affairs  of  his  office.  No  such  rule  exists, 
ought  to  exist,  or  can  exist.  The  only  rules  which  can  be 
maintained,  not  imperatively  declared  by  statute,  are  those 
found  in  the  common  law  or  civil  law ;  based  upon  reason 
and  justice;  respecting  the  liability  of  a  deputy  or  of  an 
agent  to  his  principal,  for  the  acts  of  a  sub-deputy  or  sub¬ 
agent,  detrimental  to  the  interests  of  that  principal.  Prom 
considerations  of  public  policy,  public  officers  are,  in  the 
application  of  these  rules,  regarded  with  more  liberal  indul¬ 
gence  than  private  agents,  because  they  are  sworn  function¬ 
aries,  and  entitled  to  the  presumption  of  having  faithfully 
fulfilled  their  duties. 

The  well-settled  rules  adverted  to,  do  not  hold  a  chief 
agent  liable  for  a  larceny  by  a  sub-deputy  or  sub-agent,  of 
moneys  that  never  came  into  the  hands  or  custody  of  such 
chief  agent,  or  first  deputy.  Especially  is  this  so,  if  the 
principal  knew  of,  and  acquiesced  in  the  selection  and  em¬ 
ployment  of  such  sub-deputy  or  sub-agent,  and  if  his 
employment  was  necessary  for  the  proper  transaction  of  the 
business  of  the  agency.  Every  intelligent  man  will  readily 
see  the  wide  difference  between  an  agent  being  responsible 
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for  the  safety  of  moneys  actually  received  by  himself,  and  in 
his  personal  custody,  and  being  responsible  for  the  default 
or  neglect,  or  crime  of  another,  though  his  sub-agent,  in 
respect  of  moneys  not  yet  in  the  hands  and  custody  of  the 
chief  agent,  but  in  the  charge  of  the  sub-agent  and  in  course 
of  transit  to  such  custody.  And  particularly  is  this  so,  if 
such  sub-agent  was  appointed  with  the  sanction  of  their 
common  superior. 

It  is  true,  that  in  all  cases  the  chief  agent  must  not  be 
guilty  of  palpable  carelessness,  or  remissness,  or  neglect,  or 
want  of  vigilance.  The  modern  authorities  do  not  recog¬ 
nize  the  ancient  legal  distinctions  made  as  to  degrees  of 
neglect,  such  as  levis  culpa ,  or  ordinary  negligence,  as  con¬ 
tradistinguished  from  lata  culpa .  or  gross  negligence,  and 
dolo  proxima  or  akin  to  fraud. 

I  have  copied  in  the  annexed  note  (a),  from  the  text  of 
Story  on  Agency,  Ch.  XII.,  §  819,  319  a,  p.  433,  &c.,  of 
Ed.  of  1851,  the  received  law  on  the  rights,  duties  and  lia¬ 
bilities  of  principals  and  agents,  with  the  references  to  the 
English  and  American  cases  cited  by  Judge  Story  and 
Mr.  Charles  Sumner,  the  editor  of  the  work. 


Note,  (a)  §  319.  In  the  next  place  as  to  the  liability  of  public  agents  for 
torts  or  wrongs  done  in  the  course  of  their  agency.  It  is  plain  that  the 
government  itself  is  not  responsible  for  the  malfeasances,  or  wrongs,  or 
negligences,  or  omissions  of  duty  of  the  subordinate  officers  or  agents 
employed  in  the  public  service  ;  for  it  does  not  undertake  to  guarantee 
to  any  persons  the  fidelity  of  any  of  the  officers  or  agents,  whom  it 
employs  ;  since  that  would  involve  it,  in  all  its  operations,  in  endless 
embarrassments,  and  difficulties,  and  losses,  which  would  be  subversive 
of  the  public  interests  ;  and,  indeed  laches  are  never  imputable  to  the 
government.  (See  Seymour  vs.  Yan  Slyck.  8  Wend.  R.  403,  422,  U. 
States  vs.  Kirkpatrick,  9  Wheat.  R.  720,  723.)  Our  next  inquiry, 
therefore,  is,  whether  the  heads  of  its  departments  or  other  superior 
functionaries,  are  in  a  different  predicament.  And  here  the  doctrine  is 
now  firmly  established,  (subject  to  the  qualifications  hereinafter  stated,) 
that  public  officers  and  agents  are  not  responsible  for  the  misfeasances 
or  positive  wrongs,  or  for  the  nonfeasances,  or  negligences,  or  omissions 
of  duty  of  the  sub-agents,  or  servants,  or  other  persons  properly 
employed  by  and  under  them  in  the  discharge  of  their  official  duties. 
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The  principles  maintained  in  the  legal  authorities  cited, 
apply  as  well  to  the  liability  of  the  Postmaster  to  the  Post¬ 
master-General,  as  to  liability  to  individuals.  Several  of 
the  adjudged  cases  are  express  to  this  point.  The  exemp¬ 
tion  of  Postmasters,  and  of  the  Postmaster-General,  and  of 
other  public  officers,  from  liability  to  individuals  for  losses 
sustained  by  the  embezzlement  of  their  subordinates,  unless 
the  chief  officer  has  been  guilty  of  neglect,  is  not  based 
upon  any  notion  of  prerogative,  but  upon  rules  of  public 
convenience  and  principles  of  public  policy,  as  well  as  the 
dictates  of  equity  and  justice.  Some  of  the  judges  advert 

Thus,  for  example,  it  is  now  well  settled,  although  it  was  formerly  a 
matter  of  learned  controversy,  that  the  Postmaster-General  is  not  liable 
for  any  default,  or  negligence,  or  misfeasance  of  any  of  the  deputies  or 
clerks  employed  under  him,  in  his  office.  (Lane  vs.  Cotton,  1st  Ld. 
Raym.  646;  S.  C.  12  Mod.  482;  Whitfield  vs.  LeDespencer,  Cowp. 
754  ;  1  Bell  Comm.  $  401,  p.  377  (4th  edit.) ;  Id.  p.  468,  (5th  edit.) ;  3 
Chitty  on  Comm,  and  Manuf.  214:  post.  §  321,  322.  Lord  Holt  differ¬ 
ed  from  this  opinion  in  Lane  vs.  Cotton,  but  the  doctrine  of  the  other 
judges  was  afterwards  affirmed  in  Whitfield  vs.  LeDespencer,  Cowp.  R. 
754,  and  the  annotator  also  quotes  from  Story  on  Bailments,  $  4629 — • 
and  also  cites  (Dunlap  vs.  Monroe,  7  Cranch,  242,  269.)  See  also  Hall 
vs.  Smith,  2  Bing.  R.  159. 

This  exemption  is  founded  upon  the  general  ground,  that  he  is  a  pub¬ 
lic  officer,  and  that  the  whole  establishment  of  the  Post  Office  being  for 
public  purposes,  and  the  officers  employed  therein  being  appointed 
under  public  authority,  it  would  be  against  public  policy  to  make  the 
head  of  the  departments  personally  responsible  for  all  the  acts  of  all 
his  subordinate  officers  ;  since  it  would  be  impracticable  for  him  to  su¬ 
pervise  all  their  acts ;  and  discouragements  would  thus  be  held  out 
against  such  official  employment  in  the  public  service.  (1  Ibid.  See 
Seymour  vs.  Van  Slyck,  8  Wend.  403,  422.  United  States  vs.  Kirk¬ 
patrick,  9  Wheat.  R.  720,  725,  post  \  320,  322.) 

$  319^.  Similar  considerations  apply  to  deputy  postmasters,  and 
other  subordinate  officers  acting  under  the  head  of  a  department,  who 
are  compelled  in  the  course  of  their  official  duties,  to  employ  sub-agents 
and  clerks,  and  servants  in  the  public  service.  (2)  Rowning  vs.  Good- 
child,  3  Wilson  R.  443  ;  Stock  vs.  Harris,  5  Burr,  R.  2709  :  McMillan 
vs.  Eastman,  4  Mass.  R.  378  ;  Story  on  Bailm.  \  463  ;  4  Bell,  Comm. 
§  401,  p.  377,  (4th  edit.)  Id.  p.  468,  (5th  edit.)  Whitfield  vs.  Le  Des¬ 
pencer,  Cowp.  R.  754,  765. 
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to  the  injurious  effects  of  countenancing  the  doctrine  that 
the  chief  officer  is  liable,  without  any  want  of  care  or  dili¬ 
gence  on  his  part,  for  the  neglect  or  malfeasance  of  his 
subordinates,  one  of  which  being,  that  no  prudent  man 
would  accept  such  public  office,  encumbered  by  such  hazard 
of  ruin  without  any  fault  of  his  own.  And  it  may  be 
observed  also,  that  the  judicial  decisions  expressly  state, 
that  the  liability  of  the  Postmaster-General  to  individuals, 
and  to  the  Treasurer  of  the  United  States,  for  the  misconduct 
of  his  subordinates,  depends  upon  the  same  principles  precisely, 
as  does  the  liability  of  the  Postmaster  to  individuals,  or  to 
the  Postmaster-General. 

In  Lane  vs.  Cotton  1st  Lord  Raymond ,  646,  and  in  Whit¬ 
field  vs.  LeDespencer ,  Cowper,  765,  and  in  Schroyer  vs. 
Lynch ,  8  Watt’s  Pennsylvania  Rep.  456,  (in  1839,)  and  in 
other  cases,  it  is  so  distinctly  stated. 

C.  J.  Gibson,  in  the  last-cited  case,  referring  to  the  ground 
taken  by  those  who  sought  to  make  a  Postmaster  respon¬ 
sible  for  the  malfeasance  or  neglect  of  his  subordinates,  and 
denying  it,  says:  “The  Post  Office  is  a  Department  of  the 
Government,  and  the  principle  would  be  as  applicable  to  its 
principal  head ,  as  it  would  be  to  the  head  of  a  branch  of  it.” 

All  the  authorities  show  that  the  rule  of  respondeat  supe¬ 
rior  upon  which  it  has  been  several  times  attempted  to  make 
the  head  of  the  department  or  of  a  branch  of  it  responsible 
for  the  acts  of  his  subordinates,  which  rule  was  founded  on 
an  old  English  statute,  (2  Westminster,  c.  11,)  declaring, 
it  should  be  adopted  as  to  sheriffs  and  jailors,  ought  to 
be  confined  to  the  cases  specified  in  that  statute,  because  in 
most  other  cases,  it  would  be  an  iniquitous  and  an  unjust 
rule. 

The  cases  of  Schroyer  vs.  Lynch ,  above  referred  to,  and  of 
Wiggins  vs.  Hathaway ,  Supreme  Court,  New  York,  6  Bar¬ 
bour,  635,  6 ;  set  forth,  in  a  concise  manner,  the  principles 
upheld  by  the  Courts  of  this  country,  as  governing  suits  by 
individuals  against  postmasters  for  malfeasance  or  neglect 
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of  their  subordinates.  (See  also,  Story  on  Bailments,  §  462 
and  notes,  p.  426,  &c.,  6th  ed.) 

If  Gideon  is  liable  to  the  Postmaster-General  for  the  deficit 
of  81,525,  caused  by  the  abstraction  of  the  moneys  collected 
by  the  clerks,  whether  committed  by  the  clerks  or  other 
employees  in  the  same  room,  or  lost  by  their  neglect  or  re¬ 
missness,  which  moneys  never  reached  his  personal  custody, 
and  which  were  never  constructively  received  by  him — 
never  even  constructively ,  in  the  U.  S.  treasury — the  Post* 
master  General  would  be  equally  personally  liable  to  the 
United  States  treasury ,  for  any  act  of  malfeasance  or  negli¬ 
gence  whatever,  of  his  subordinate,  the  Postmaster; — for 
the  principles  governing  both  cases  are  identical.  The  Gen¬ 
eral  Post  Office  could  not  be  kept  up  on  such  principles. 

The  exposition  of  the  law  now  made,  showing  that  Gideon 
was  not  liable  for  the  deficit  of  $1,525,  so  caused  by  the 
malfeasance  of  his  subordinates,  and  that  he  could  not  have 
been  adjudged  by  the  Courts  in  a  suit  by  the  Postmaster- 
General  to  make  it  good,  because  that  the  moneys  never 
came  into  his  possession,  and  because  also,  that  he  was  not 
guilty  of  any  negligence,  or  want  of  proper  care  or  circum¬ 
spection,  is  so  advanced,  solely  with  reference  to  the  explana¬ 
tion  and  justification  of  the  course  he  adopted,  to  save  the 
Postmaster-General  this  $1,525,  thus  abstracted  or  lost;  and 
to  show  that  this  is  a  case  in  which  his  personal  pecuniary 
interests  were  not  involved  to  incite  him  to  any  improper 
course,  (but  the  pecuniary  interests  of  the  United  States  and 
of  the  subordinates  only,)  and  that  his  conduct  could  only 
have  been  influenced  by  a  desire  to  do  justice  and  save  the 
government  from  loss.  So  far  as  his  exoneration  from 
liability  for  this  sum  of  $1,525,  is  questioned  beyond  or  out¬ 
side  of  this  consideration,  is  a  matter  of  secondary  conse¬ 
quence.  I  wish  it  to  be  distinctly  understood,  that  this 
argument  and  citation  of  legal  authorities  is  not  with 
reference  to  any  action  of  the  General  Post  Office  in  the 
settlement  of  his  accounts,  based  on  any  different  view  of  his 
liability. 
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The  imputations  attempted  to  be  cast  upon  his  integrity 
in  this  affair,  and  the  charges  made  as  to  his  want  of  care 
and  diligence,  and  of  official  impropriety  on  his  part,  being 
dispelled,  the  mere  question  of  pecuniary  responsibility  is 
one  that  neither  he  nor  his  friends  feel  any  great  anxiety 
about,  though  he  can  illy  afford  to  lose  such  sum,  so  never 
received  by  him,  nor  lost  by  any  negligence  or  fault  of 
his. 

In  this  case,  so  far  as  Gideon  is  concerned,  it  may  be  freely 
conceded  that  all  agents,  officers,  as  well  as  others,  are  liable, 
if  guilty  of  the  slightest  neglect,  or  of  the  least  want  of 
diligence ;  (for  no  neglect  or  remissness  can  be  justly  imputed 
to  him ;)  and  it  is  a  somewhat  extraordinary  fact  that,  in  this 
case,  it  is  his  zeal  for,  and  fidelity  to  the  interests  of  the 
United  States  alone,  that  has  afforded  the  pretext  for  all  the 
calumny  and  abuse  poured  out  upon  him  by  those  who  have 
conspired  to  oust  him  from  the  office  he  holds,  and  to 
disgrace  him !  It  is  easy  for  a  malicious  person  to  charge 
neglect  in  cases  like  this,  and  many  are  prone  in  such  cases, 
to  decide  at  once,  and  without  inquiry,  that  no  deficit  could 
have  occurred  if  the  Postmaster  had  exercised  proper  dili¬ 
gence,  care,  and  the  like. 

Gideon  took  charge  of  the  office  in  April,  1857.  He  found 
in  it  subordinates  who  had  been  in  it  for  many  years.  The 
integrity  or  capability  of  any  of  them,  had  not,  so  far  as 
Gideon  then  knew,  been  impeached.  He  made  no  removals 
or  changes  except  in  the  chief  clerkship,  during  the  second 
quarter  of  1857,  (ending  June  80,)  nor  until  after  the 
abstractions  were  detected.  The  subordinates  had  either 
been  appointed  or  continued  by  Miller  his  democratic  pre¬ 
decessor,  and  no  change  was  called  for  on  political  grounds. 
In  the  conduct  of  the  business  of  the  office  during  that 
quarter,  Gideon  not  only  employed  the  same  subordinates 
that  he  (Miller)  did,  but  he  pursued  precisely  the  same 
systems  and  methods  that  his  predecessor  had  pursued,  and 
which  in  fact  had  been  followed  in  the  office  for  many  years. 
He  gave  all  the  personal  attention  to  the  office  in  his  power 
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to  give.  He  was  constantly  in  attendance  at  the  office  in 
office  hours,  when  not  necessarily  called  away,  supervising 
and  overlooking  his  subordinates.  He  abandoned  all  other 
pursuits,  and  devoted  his  whole  time  to  the  office.  He 
enforced  rigidly  the  rules  in  respect  to  the  rendition  of  peri¬ 
odical  accounts,  and  payments  of  collections  by  the  clerks ; 
and  gave  them  receipts  therefor  in  most  cases  daily ,  according 
to  the  former  usages  of  the  office.  What  more  or  less  could 
he  have  done  ?  The  law  did  not  require  impossibilities  from 
him.  This  was  his  first  quarter’s  service  as  Postmaster, 
and  it  cannot  be  supposed  that  he  could  at  once  discover 
wherein  new  and  additional  checks  against  fraud  or  loss  by 
negligence  of  subordinates,  were  needed,  and  devise,  off-hand, 
and  adopt,  and  enforce,  such  checks.  He  could  only  do  so 
after  some  experience.  He  did  devise  and  adopt  and  enforce 
such  additional  guards,  the  next  succeeding  quarter,  for  the 
deficit  of  $1,525  showed  that  the  old  checks  and  guards 
would  not  stand  the  test.  And  no  deficit  has  occured  since . 

Now,  it  is  well  to  know  exactly  what  the  law  holds  to  he 
the  duty  of  Postmasters, — what  is  official  negligence  and 
what  is  official  diligence  by  such  officer.  The  case  of  Schroyer 
v.  Lynch,  8  Watts,  437,  inthe  Supreme  Court  of  Pennsylvania) 
is  full  on  this  point,  (b.) 


Note  ( b .)  The  opinion  of  the  Court  is  in  these  words: 

“To  require  a  deputy  postmaster  to  be  always  present  in  his  office, 
ready  to  perform  the  duties  of  it,  either  in  person  himself,  or  to  super¬ 
intend  the  performance  thereof  by  his  assistants,  would  be  unreasonable 
and  at  variance  with  the  reason  of  his  being  allowed  to  have  assistants. 
Assistants  are  allowed  because  it  would  be  too  onerous,  if  not  wholly 
impracticable,  for  the  deputy  to  perform  the  duties  of  the  office  per¬ 
sonally  himself,  or  to  be  at  all  times  personally  present  when  it  is 
requisite  that  they  should  be  performed.  That  every  deputy  post¬ 
master  ought  to  devote  a  proper  portion  of  his  time,  either  to  the 
performance  of  the  duties  of  his  office  himself  in  person,  or  to  the 
superintendence  of  his  assistants  while  employed  in  performing  the  same, 
is  a  proposition  so  evident  and  reasonable  in  itself,  as  not  to  admit  of  a 
doubt,  and  that  he  may  be  made  liable  for  losses  occasioned  through 
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All  the  authorities  are  in  harmony  with  this  decision. 

The  General  Post  Office  was  aware — it  must  have  been 
aware — that  Gideon  continued  all  Miller’s  subordinates 
(except  the  chief  clerk)  in  office.  He  had  a  right  to  pre¬ 
sume  every  one  of  them  to  be  trustworthy.  They  had  all 
been  duly  sworn.  Each  and  every  one  of  them,  so  far  as 
the  Postmaster  then  knew,  had  conducted  himself  properly 
in  the  office,  and  was  entitled  to  confidence  for  probity, 
fidelity,  ability  and  vigilance.  The  new  Postmaster  could 
not,  in  prudence  and  propriety,  make  any  new  rules  and 
regulations  during  his  first  quarter’s  service,  and  before 
he  had  acquired  certain  knowledge  of  the  business  of  the 
office. 

In  the  face  of  this,  there  are  persons  so  unreasonable  as  to 
insist  that  the  Postmaster  ought  at  once,  on  entering  the 
office,  to  have  devised,  and  adopted,  and  enforced  the  ad¬ 
ditional  checks  against  frauds  or  neglect  by  his  subordi¬ 
nates  which  he  did  devise,  adopt,  and  enforce  at  the  begin¬ 
ning  of  the  third  quarter  of  1857,  so  soon  as  the  checks 
previously  existing  were  found  to  be  inefficient.  The 
deficit  of  $1,525,  discovered  in  July,  1857,  it  is  important 
to  keep  constantly  in  view,  was  of  moneys  that  never  came 
into  the  hands  of  the  Postmaster.  By  the  checks  and 
guards  in  operation  when  he  took  charge  of  the  office  it 
was  impossible  for  him  to  have  prevented  the  abstractions 
from  the  tills,  by  an  unprincipled  subordinate.  Nor  could 
the  Postmaster  know  of  such  abstractions  till  the  quarter’s 
accounts  were  made  up  and  the  deficit  then  exposed.  If 
the  abstractions  instead  of  being  made  on  different  days 
and  in  small  sums,  and  by  different  persons,  (as  it  is  quite 
certain  was  the  case,)  had  all  been  made  on  the  same  day, 


the  want  of  such  personal  attention  on  his  part,  seems  to  be  equally 
reasonable  and  just.  His  absence  or  want  of  attention  may  be  such 
as  to  amount  to  culpable  negligence,  by  its  tendency  to  tempt  spolia¬ 
tions  upon  his  office ;  and  whenever  such  is  made  to  appear  to  be  the 
result,  he  would  doubtless  be  held  answerable  for  the  loss.” 
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the  large  amount  of  collections  deficient  would  at  once 
have  excited  suspicion  and  led  to  the  immediate  discovery 
of  the  fact  of  abstraction,  if  not  of  the  perpetrator.  Till 
the  abstraction  was  discovered,  Gideon  reposed,  (as  he  was 
entirely  justified  in  doing,)  full  confidence  in  the  safety 
of  pursuing  the  former  rules  and  usages  of  the  office  prac¬ 
ticed  by  his  predecessors  for  years.  The  Clerks  and  Em¬ 
ployees  were  all  sworn. 

It  will  be  seen  that  apart  from  the  security  which  the 
Postmaster  had  afforded  to  him  in  the  presumed  honesty  of 
the  sworn  subordinates,  whom  he  had  continued  in  the 
office,  he  had  also  the  checks  and  restraints  upon  them  of 
civil  prosecution  against  them  for  restitution  for  losses  sus¬ 
tained,  or  any  detriment  received  by  the  Postmaster-General, 
(United  States)  or  by  himself,  occasioned  by  their  remiss¬ 
ness  or  neglect,  and  criminal  prosecutions  for  gross  mis¬ 
conduct,  and  he  possessed  also  the  power  of  dismissing  a 
Clerk  or  Employee  detected,  or  even  suspected  on  good 
grounds,  of  impropriety  or  for  neglect.  And  besides  these 
checks,  restraints  and  remedies,  the  Postmaster  possessed 
the  power  and  the  legal  right  to  withhold  payment  of  the  com¬ 
pensation  of  the  subordinates ,  in  who  le,  or  in  part,  for  any  neglect , 
remissness  or  misconduct  by  them.  I  cannot  believe  that 
any  well-read  lawyer  will  dispute  the  possession  of  such 
right  by  the  Postmaster.  Certainly  those  who  contend 
that  the  Postmaster-General  possesses  the  power  and  ought 
to  mulct  the  Postmaster  for  this  deficit  of  $1,525,  caused  by 
the  abstraction  of  that  amount  from  the  tills,  by  some  one 
or  more  of  those  subordinates,  may  not  consistently  con¬ 
test  the  power  and  right  of  the  Postmaster  to  withhold  and 
retain  such  compensation  from  the  subordinates,  to  make 
up  the  deficit  caused  by  such  abstractions.  If  any  deny 
such  right,  they  ought  to  point  out  the  distinction  between 
the  two  cases. 

I  consider  it  to  be  incontestible  that  Gideon  had  not  only 
full  right  to  withhold  payment  of  the  compensation  of  the 
subordinates  from  them  (i.  e.  those  subordinates  who  occu- 
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pied  the  room,  where  the  till  was,  from  which  the  abstractions 
were  made,  and  who  were  therefore  responsible  therefor), 
and  either  in  part  or  in  whole,  as  was  requisite  to  make  up 
the  deficiency  ;  but  that  it  was  his  bounden  duty  so  to  have 
done.  He  would  have  been  culpable  had  he  not  made  the  de¬ 
ductions  and  withheld  such  payment,  and  such  dereliction  of 
duty  would  of  itself  have  given  a  strong  justification  to  the 
General  Post  Office  for  holding  him  responsible  for  the 
deficiency,  though  not  originally  bound  to  make  it  good. 
The  elementary  legal  authors  and  the  adjudged  cases  treat¬ 
ing  of  the  rights,  duties  and  responsibilities  of  principals 
and  agents,  without  a  solitary  exception  that  I  have  met 
with,  and  as  well  those  of  the  common  law  as  those  of  the 
civil  law,  all  maintain  the  positions  now  advanced,  and 
this  whether  the  agency  is  private  or  that  of  public  officers. 
The  right  is  styled  in  the  books  the  right  of  recoupment ,  and 
has  been,  (especially  for  the  last  fifty  years,)  recognized  and 
adopted  and  maintained  by  the  Courts  of  this  Country, 
Federal  and  State,  as  it  exists  in  the  civil  law,  from  whence 
it  has  been  borrowed. 

It  is  reiterated  (and  because  it  is  most  important  that  there 
should  be  no  mistake  in  this  respect,)  that  the  rule  is  well 
settled,  that  every  principal  employing  another  has  full  right 
to  deduct  and  withhold^from  such  employee,  or  deputy,  or 
agent,  a  portion,  or  the  whole  of  his  compensation,  for  any 
malfeasance  or  neglect,  or  remissions  of  duty  by  said  em¬ 
ployee,  by  which  the  principal  has  sustained,  or  may  sustain 
loss.  Equally  clear  is  it  that  this  principle  extends  to  the 
case  where  the  employer  is  himself  but  the  agent  or  deputy 
of  another,  and  when  such  malfeasance,  neglect  or  remiss¬ 
ness  of  the  sub-deputy  or  sub-agent  results  to  the  injury  of 
either  employer,  and  that  it  applies  as  well  to  public  officers 
as  to  private  agents.  As  to  public  officers,  such  rule  is  fortified 
by  manifest  dictates  of  public  policy.  Surely  it  will  not  be 
required  to  cite  authorities  to  sustain  these  obviously  just 
principles  ;  practiced  continually  throughout  the  Union,  and 
maintained  by  the  Courts.  If,  however,  any  one  should  wish 
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citations,  2  Kent’s  Comm.,  p.  599  of  7th  ed.  and  notes;  and 
Sedgwick  on  Damages,  ch.  17,  p.  456,  &c.,  and  notes;  and 
Story  on  Agency,  §  348,  ch.  13,  p. 471,  and  notes;  and  Dodge 
vs.  Tileston,  12  Pick.,  328,  332 ;  will,  it  is  presumed,  be  satis¬ 
factory. 

And  it  is  likewise  reiterated,  that  in  the  case  of  a  deputy 
or  agent  employing  a  sub-agent  or  sub-deputy  ;  to  this  right 
and  power,  is  superadded  a  duty  to  his  principal,  to  deduct 
and  withold  payments  of  every  kind  to  a  fraudulent  or 
negligent  employee,  or  sub-deputy  or  sub-agent,  and  he 
'would  be  faithless  to  his  principal  if  he  failed  so  to  do. 

It  would  be  unjust  to  deny  to  any  principal  this  right 
and  power.  Especially  would  it  be  monstrous  to  hold  a 
Postmaster-General,  or  a  Postmaster,  liable  for  the  malfea¬ 
sance  or  neglect  or  remissness  of  his  subordinates,  and  yet 
deny  to  him  rights  and  powers  so  indispensable  for  his 
security  and  protection  against  such  malfeasance. 

Though  the  compensation  of  the  subordinate  may  be  a 
specified  salary  fixed  by  Act  of  Congress,  and  to  be 
paid  at  certain  stated  periods,  the  right  to  deduct  and 
withhold  it  in  part  or  in  whole,  for  such  a  cause,  is  not  there¬ 
by  taken  away.  If  its  payment  is  entrusted  to  the  Post¬ 
master  he  possesses  such  right.  But  if  the  determination 
of  the  amount  of  the  compensation  is  any  degree  dependent 
on  the  discretion  of  the  Postmaster,  the  same  result  may  be 
properly  attained  by  the  just  and  equitable  exercise  of  such 
discretion  of  determination,  by  the  Postmaster;  and  if  need 
be  upon  terms ,  as  may  be  requisite  to  secure  himself  and  the 
United  States  from  all  loss  by  the  malfeasance  or  neglect  of 
the  subordinate.  Kor  does,  in  any  way,  the  dissent  or  assent 
of  the  subordinate,  in  the  least  degree  affect  the  legal  right 
of  the  Postmaster  to  withhold  such  payment  in  case  of 
malfeasance  or  neglect  by  such  subordinate,  and  of  loss  re- 
suiting  to  the  Postmaster  or  to  the  Postmaster-General 
(United  States)  therefrom;  and  he  is  warranted  legally  and 
in  equity,  in  making  such  deduction  by  having  apparently 
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good  ground  for  suspicion  of  such  malfeasance  and  appre¬ 
hension  of  such  loss. 

The  question  next  in  order  in  this  case  is  as  to  the 
mode  of  ascertainment  and  fixation  of  the  compensation 
of  the  subordinates  in  the  Post  Office,  under  the  Acts  of 
Congress  and  the  regulations  prescribed  by  the  General 
Post  Office.  This  should  be  clearly  understood.  If  I  do 
not  greatly  err  as  to  the  rules  and  practice  governing 
all  the  chief  post-offices  of  the  country,  the  power  of  the 
Postmaster,' — (of  course),  under  the  authority,  express  or 
implied,  of  the  General  Post  Office ;  and  the  exercise  of 
which  is  subject  to  the  supervisory  control  of  the  Postmas¬ 
ter-General  ; — to  fix  and  regulate  the  amount  of  compensation 
to  the  subordniates,  cannot  be  questioned.  And  the  payment 
of  such  compensation  is  in  all  cases  made  by  the  Postmas¬ 
ter.  If  this  be  so,  the  power  exercised  by  the  Postmaster 
in  this  case  of  deducting  from  such  compensation  by  a  pro 
rata  assessment  upon  the  subordinates  in  the  room  where 
the  abstractions  occurred,  so  as  to  make  up  the  deficit  caused 
by  such  abstractions,  is  placed  beyond  the  reach  of  cavil. 
I  care  not  whether  the  case  be  one  of  voluntary  contribu¬ 
tion  by  the  clerks  to  make  up  such  deficiency,  or  whether 
the  deduction  was  made  by  the  Postmaster  ex  mero  motu ,  or 
even  against  the  positive  remonstrances  and  protests  of  the 
clerks.  It  is  all  the  same.  If  the  Postmaster  acted  bona 
fide ,  his  course  cannot  be  impeached  by  any.  All  the  Acts 
of  Congress,  and  all  the  regulations  and  instructions  of  the 
General  Post-Office  in  any  wise  relating  to  this  case,  are  to 
be  found  in  Leech’s  publication  of  1857,  a  compiled  from 
the  records  of  the  Post-Office  Department”  of  the  “  Postal 
laws,”  and  the  other  laws  supposed  by  Mr.  Leech  to  have  “  a 
bearing  on  the  Post-Office  in  common  with  the  other  De¬ 
partments.”  With  respect  to  the  compensation  of  the  Post¬ 
master  it  is  derived  altogether  from  the  fund  acquired  by 
the  collection  of  certain  fees  provided  by  law  for  the  per¬ 
formance  by  the  Postmaster,  of  certain  official  duties ;  and 
certain  commissions  on  the  “  proceeds  of  the  office  f  or  the 
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“ amount  received ,”  (i.e.  which,  actually  comes  into  tlie  hands 
of  the  Postmaster,)  as  is  specified  in  the  Acts  of  Congress. 

The  compensation  of  the  Postmaster,  at  Philadelphia, 
limited  by  law  to  four  thousand  dollars,  per  annum,  is  first 
paid  out  of  the  commission  fund,  and  next  the  regular  or 
ordinary  expenses  of  the  office,  including  payments  to  the 
subordinates  (generally  advanced  to  them  monthly)  according 
to  a  designated  rate  per  annum  (as  their  minimum  compen¬ 
sation),  if  the  fund  should  be  sufficient  to  pay  it.  This  rate 
has  been  so  designated  upon  a  basis  of  the  anticipated 
probable  aggregate  of  such  fund  received  by  the  office  ;  and 
so  as  to  be  within  it.  It  has  been  mentioned  that  Miller 
and  his  chief  clerk  Murphy,  furnished  a  list  of  the  clerks, 
and  the  rate  of  compensation  paid  or  advanced  to  each 
during  his  last  quarter.  Gideon’s  advances  and  payments, 
in  his  first  quarter,  were  nearly  the  same,  and  to  the  same 
clerks  specified  in  that  list,  as  his  accounts  will  show.  Mr. 
McKean,  his  chief  clerk,  was,  however,  allowed  at  the  rate 
of  two  thousand  five  hundred  per  annum,  with  the  express 
understanding  that  he  was  not  to  receive  any  additional 
allowance  from  any  11  surplus  ”  of  the  “  commission  fund.” 
The  list  mentioned  does  not  show  the  additional  allow¬ 
ances  made  to  the  clerks  in  the  office  at  the  end  of 
each  quarter,  for  years  previous  to  June,  1857,  (as  is 
presently  explained,)  out  of  the  residue  or  surplus  of 
the  commission  fund,  remaining  after  the  payment  of  the 
postmaster’s  salary,  and  the  office  expenses,  and  the  desig¬ 
nated  minimum  of  compensation  of  the  clerks  just  men¬ 
tioned.  It  should  also  be  stated  that  the  amounts  designated 
in  this  list,  were  not  unchangeable  by  the  Postmaster.  He 
had  full  right  to  alter  and  vary  those  amounts,  of  course  not 
capriciously,  but  with  a  just  and  sound  and  impartial 
discretion,  having  reference  to  the  duties,  responsibilities, 
and  services  of  each  subordinate. 

In  July,  1857,  it  being  ascertained  that  after  payment  of 
the  Postmaster’s  salary,  and  the  expenses  of  the  office,  and  the 
regular  minimum  compensation  of  the  clerks,  there  would 
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still  bo  a  residuum  or  “surplus”  remaining  of  some  two 
thousand  five  hundred  dollars  of  the  “  commissions’  fund,” 
(provided  all  the  amounts,  collected  by  the  clerks ,  had  been  paid 
to  the  Postmaster)  he  directed  that  out  of  this  surplus  sum 
one  thousand  eight  hundred  dollars  should  be  set  apart  to 
be  divided  amongst  the  clerks  as  additional  compensation, 
the  division  to  be  generally  pro  rata  according  to  their 
respective  salaries  for  the  second  quarter  of  1857,  previously 
advanced  and  paid. 

I  learn  that  his  right  to  do  this,  is  questioned.  This  is  a 
vital  inquiry  with  reference  to  his  assailants.  If  he  did 
possess  said  power  rightfully ;  there  is  an  end  of  the  charges 
against  him,  unless  it  is  shown  that  in  the  exercise  of  this 
discretionary  power,  he  was  influenced  by  some  improper 
motives  or  considerations.  Mark !  His  direction  to  set 
apart  this  surplus  was  made  before  he  had  knowledge  or 
suspicion  of  the  deficit.  It  was  not  made)  and  could  not  have 
been  made ,  in  reference  to  the  deficit.  This  I  learn  fully 
appears.  If  it  does  not,  it  should  be  made  to  appear  beyond 
a  doubt.  It  is  important  that  this  should  not  be  forgotten, 
for  by  mingling  together  and  confounding  the  two  trans¬ 
actions,  the  gross  injustice  is  done,  of  suffering  some,  so 
disposed,  to  infer,  most  erroneously,  that  such  appropriation 
of  the  “surplus,”  a  mere  contrivance  from  the  outset,  to  cover 
the  deficit  and  to  enable  it  to  be  restored. 

If  it  should  be  considered  at  Washington  that  Gideon 
had  not  a  strict  legal  right  to  give  such  direction,  and  to 
make  such  division  of  that  $1,800,  but  that  he  honestly  and 
with  reason  believed  that  he  possessed  such  right ;  the  ques¬ 
tion  is  then  resolved,  with  respect  to  the  whole  surplus ,  into 
a  mere  question  of  accounts  between  him  and  the  General 
Post  Office,  to  be  decided  without  any  reference  to,  or  con¬ 
nection  with  the  course  pursued  of  constraining  (if  you 
please,)  the  clerks  to  make  up  the  deficit  of  $1,525,  out  of 
it.  That  matter  does  not  affect  either  one  way  or  the  other, 
the  power  and  right  of  the  P.  M.  to  set  apart  any  of  said 
fund,  and  divide  it  amongst  the  clerks  as  additional  com- 
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pensation.  The  power  and  right  exercised  by  him  as  to  the 
division  of  the  surplus,  depends  upon  the  law  and  the  regu¬ 
lations,  and  instructions  of  the  General  Post  Office,  under 
the  law ;  and  upon  the  practice  and  usage  in  the  Philadelphia 
Post  Office  by  his  predecessors,  under  those  regulations  and 
instructions,  acquiesced  in  by  the  General  Post  Office;  in 
other  words,  upon  the  authority  of  the  General  Post  Office, 
express  or  implied,  allowing  and  sanctioning  the  exercise 
of  such  power. 

It  is  admitted  that  the  Postmaster  was  not  under  any  im¬ 
perative  obligation  to  distribute  to  the  clerks  any  portion 
of  the  surplus  commissions,  beyond  such  as  was  created  by 
the  duty  of  exercising  a  just  and  sound  discretion.  It  had 
been  the  uniform  practice  of  the  office for  many  past  years.  Miller 
— his  immediate  predecessor  had  done  so,  and  in  the  very  last 
quarter  of  his  term.  All  this  is  fully  proved  by  the  affida¬ 
vits  of  seventeen  of  the  old  clerks  in  the  office,  anterior  to 
Gideon’s  assumption  of  it,  and  who  were  continued  by  him. 
And  this  allotment  of  a  portion  of  the  “  surplus”  had  been 
so  made  by  the  former  Postmaster,  without  application  to 
the  Postmaster-General  for  his  previous  written  authoriza¬ 
tion  of  it.  I  am  informed  that  the  records  and  files  of  the 
General  Post  Office  and  of  the  accounts  of  Gideon’s  prede¬ 
cessors,  will,  if  examined,  show  this.  Hay ;  in  this  very 
instance,  this  allotment,  division  and  payment  fully  exhibited 
in  Gideon’s  accounts  for  the  first  quarter  of  his  term  (second 
quarter  of  1857,)  (except  that  the  deficit  deductions  are  not 
set  forth,)  was  not  excepted  to  by  the  General  Post  Office 
in  the  adjustment  of  his  accounts,  and  they  were  passed !  It 
is  only  since  the  charges  were  made  against  him  as  to  the 
deductions  in  the  payments  to  the  clerks,  that  his  right 
to  set  apart  any  of  said  surplus  and  to  divide  amongst 
and  pay  it  as  additional  compensation  to  the  clerks  has  been 
called  in  question.  And  still  further,  I  learn  that  like  allot¬ 
ments  and  divisions  of  surplus  in  the  next  quarter  subse¬ 
quent  to  the  second  quarter  of  1857,  were  made  and 
reported  to  the  General  Post  Office  in  his  accounts,  and  not 


28 


excepted  to  as  irregular  or  unauthorized,  either  in  the 
adjustment  of  his  accounts  at  the  General  Post  Office,  or 
otherwise ;  at  any  rate  so  far  as  he  is  advised.  In  the 
fourth  quarter  of  1857,  the  Postmaster  raised  each  of  the 
clerk’s  salaries  permanently,  as  he  thought  it  right  to  do, 
and  abandoned  the  plan  of  dividing  any  surplus.  There 
was  not  any  concealment  as  to  such  allotments  and  appro¬ 
priations  of  portions  of  the  surplus  in  any  of  the  accounts, 
and  they  show  the  facts.  Every  liberal  and  just  man  would 
not  withhold  the  cry  of  “  Shame !  shame !”  for  the  censure 
of  a  sworn  public  officer  acting  in  such  manner,  under 
such  circumstances,  in  a  case  wherein  he  could  not  have  had 
any  possible  personal  interest  to  swerve  from  right. 

But  what  is  the  law ,  and  where  is  it?  what  is  the  regu¬ 
lation  of  the  General  Post  Office,  and  where  is  it  to  be 
found  ?  that  demands  the  previous  express  written  authority 
of  the  Postmaster-General  to  justify  this  Postmaster  in  so 
setting  apart  and  so  dividing  as  a  just  additional  compen¬ 
sation  a  portion  of  the  “  surplus”  amongst  the  clerks  accord¬ 
ing  to  the  previous  practice  in  the  office. 

Assistant  P.  M.  General  King  told  Gideon  on  his  visit  to 
Washington,  in  February,  that  there  had  been  some  corres¬ 
pondence  between  Postmaster-General  Campbell  and  Miller, 
the  Postmaster,  at  Philadelphia,  in  relation  to  the  raising,  by 
the  latter,  of  clerks’  salaries,  and  that  he  believed  an  order 
was  made  on  the  subject;  and  Mr.  McKean  has  told  me  that 
in  March  last,  he  was  informed  by  an  officer  in  the  Sixth 
Auditor’s  Office,  that  Postmaster-General  Campbell  did,  in 
1854,  make  some  order  restraining  the  exercise  of  such 
discretionary  power  by  certain  Postmasters  in  some  way, 
and  requiring  the  antecedent  authority  of  the  Postmaster- 
General  to  be  obtained  in  every  case.  I  have  not  seen  or 
otherwise  heard  of  such  order.  Mr.  McKean  is  unable  to 
inform  me  of  its  precise  tenor,  for  he  never  saw  it.  I  have 
made  inquiry  at  different  Post  Offices,  and  cannot  ascertain 
anything  satisfactory  respecting  such  order.  Whether  it  was 
or  was  not  a  general  order,  or  whether  its  terms  embraced 
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this  case,  I  am  totally  ignorant.  I  presume  that  order  did 
not  reach  such  case  as  this,  as  otherwise  the  accounting 
officers  of  the  General  Post  Office  would  have  adduced  it, 
and  based  exceptions  upon  it  to  the  accounts  of  the  Phila¬ 
delphia  Postmaster,  since  the  alleged  date  of  its  issuance. 

I  learn  that  neither  Gideon  nor  Mr.  McKean  knew,  until 
as  above  stated,  that  there  had  been  such  order  in  existence. 
If  such  order,  or  regulation,  or  instruction  was  ever  sent  to 
Miller,  he  did  not  leave  it  in  the  office  when  he  turned  it 
over  to  Gideon.  It  is  not  to  be  found  in  Leach's  book.  It 
is  not  in  any  instruction,  document,  letter  or  book  in  the 
Post  Office,  and  has  not  been  seen  in  the  office  since  Gideon 
took  charge  of  it  in  April,  1857.  The  late  Postmaster- 
General  never  sent  him  any  such  instruction,  or  any  akin 
to  it,  and  he  was  fully  apprised  of  the  mode  in  which  the 
office  was  conducted  by  his  personal  examinations  of  it,  and 
by  verbal  personal  explanations  by  the  Postmaster,  con¬ 
cealing  nothing.  The  usage  and  practice  of  the  office,  and 
of  other  Post  Offices  since  1854,  and  of  Miller  himself,  and 
even  in  the  last  quarter  of  his  term,  had  been  inconsistent 
with  such  alleged  regulation.  The  General  Post  Office 
since  March,  1857,  has  not  excepted  to  Gideon’s  accounts 
containing  allowances  of  portions  of  u  surplus,”  or  raising 
the  salaries  of  clerks,  as  being  irregular  because  of  their  vio¬ 
lation  of  any  such  rule.  It  is  repeated  that  the  late  Post¬ 
master-General  was  fully  apprised  of  the  allotment  and 
division  of  the  surplus,  and  made  no  exception  to  it.  I 
will  not  believe  that  any  just  man,  with  these  facts  before 
him,  will  hold  Gideon's  conduct ;  in  making  such  division  of 
said  surplus,  as  to  which  he  had  no  interest ;  in  any  way 
subject  to  impeachment  or  just  reprehension.  The  Post 
Office  Laws  (5th  Section,  1st  Act,  March  3,  1825),  expressly 
enjoin  it  as  a  duty  upon  the  Postmaster-General  to  give 
instructions  to  the  Postmasters  as  to  their  duties ;  and  doubt¬ 
less  a  Postmaster  receiving  instructions,  unless  they  were 
in  palpable  violation  of  express  law,  is  bound  to  obey  them, 
but  it  would  be  worse  than  absurd  to  punish  him  or  to  cen- 
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sure  liim  for  not  conforming  to  instructions  never  received 
by  him — never  sent  to  him — not  published  in  such  form 
that  he  is  neglectful  for  not  hunting  them  up,  and  finding 
them — never  known  to  him;  and  particularly  if  he  has 
followed  the  practice  of  his  predecessor,  subsequent  to  the 
date  of  the  asserted  order,  and  which  had  been  at  least 
impliedly  acquiesced  in  and  sanctioned  by  the  General  Post 
Office.  It  is  not  a  case  in  which  the  maxim  ignorantici  leges 
non  excusat  can  by  the  most  severe  straining  be  made  to 
apply. 

But  you  will  discover  the  propriety  of  sending  to  Wash, 
ington  the  proofs  I  have  before  alluded  to,  with  respect  to 
Miller’s  not  leaving  the  alleged  order  or  other  papers  in  the 
Post  Office,  and  of  the  entire  ignorance  of  the  Postmaster 
and  the  Chief  Clerk  of  the  existence  of  any  such  order. 
Such  proof  will  rob  the  alleged  order  of  all  consequence  in 
the  case. 

I  now  come  to  consider  the  legality  and  propriety  of  the 
assessment  upon  the  clerks  and  the  deductions  made  in  the 
payments  to  them  of  their  allotted  quota  of  the  portion  of 
the  “surplus,”  of  their  pro  rata  proportion  of  the  deficit 
of  $1525.  I  must  believe  that  the  Postmaster-General 
will  recognise  the  legal  authorities  I  have  quoted  as  fully 
proving  that  he  had  full  right,  and  that  it  was  his  duty  to 
deduct  from  and  withhold  payment  of  the  compensation 
of  any  clerk  for  all  losses  either  to  himself  or  the  United 
States  caused  by  the  malfeasance  or  neglect  of  such  clerk. 
No  law  or  regulation  of  the  General  Post  Office  forbids  such 
deduction.  The  regulation  heretofore  cited  applies  only  to 
the  non -allowances  to  a  Postmaster  by  the  General  Post  Office 
in  his  accounts  for  losses  occasioned  by  fire,  robbery,  or 
theft,  (see  Leach ,  p.  77,  sec.  251,)  but  does  not  in  any  sense 
forbid  his  enforcement  of  indemnity  to  himself,  or  to  the 
United  States,  from  those  who  committed  such  crimes — nor 
who  were  guilty  of  neglect  from  which  losses  ensued.(c) 


Note.(c) — It  is  not  deemed  necessary  to  criticise  the  validity  of  this 
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Neither  the  terms  nor  the  spirit  of  the  regulation  of  the  Gene¬ 
ral  Post  Office  forbid  such  deduction  for  the  indemnifica¬ 
tion  of  the  United  States,  and  even  to  prevent  possible  loss 
to  the  Postmaster,  if  legally  responsible  for  the  deficit.  Was 
then  the  assessment  and  deduction  equitably  made  as  it 
respects  the  clerks?  It  was  impossible  to  designate  the 
party  or  parties  certainly  guilty  of  the  abstraction. 

There  were  no  means  of  ascertaining  whom,  how  or  by 
whom  it  was  made ;  except  that  it  certainly  was  made  by 
some  one  or  more  of  the  persons  occupying  the  room,  where 
the  tills  where,  and  who  had  access  to  them.  A  proper 

regulation,  or  of  any  other  regulation  of  the  General  Post  Office,  or  of 
the  other  chief  federal  officers  or  departments,  or  of  the  constitutional 
power  of  Congress  to  delegate  its  legislative  power.  I  have  elsewhere 
advocated  the  indispensable  necessity  of  such  regulations  for  the  proper 
administration  of  the  government,  but  there  are  limits  that  cannot  be 
rightfully  passed.  No  regulation  that  directly  or  in  effect  creates  for¬ 
feitures  or  imposes  penalties,  that  abrogates  the  clear  and  indispu¬ 
table  common-law  rights  of  individuals,  or  that  violates  the  principles 
or  changes  the  rules  of  the  common  law,  on  which  such  rights  depend, 
can  be  sustained.  Congress  cannot  delegate  the  power  to  make  such 
regulations  to  the  Departments,  to  the  President,  or  to  the  Courts. 
Locke,  in  his  Essay  of  Civil  Government,  Ed.  of  1769,  v.  2,  p.  273,  B’k 
2,  c.  xi.,  says  : 

“  The  power  of  the  legislative  being  derived  from  the  people  by  a 
positive  voluntary  grant  and  institution,  can  be  no  other  than  that 
positive  grant  conveyed,  which  being  only  to  make  laws  and  not  to  make 
legislators,  the  legislative  can  have  no  power  to  transfer  their  authority 
of  making  laws  and  place  it  in  other  hands.” 

A  recent  work,  displaying  great  ability  and  learning,  by  Mr.  Sedgwick 
of  New  York,  on  “  Statutory  and  Constitutional  Laics,”  sets  forth  in  a 
lucid  manner  the  law  on  this  subject,  and  refers  to  most  of  the  judicial 
decisions.  Vide,  pp.  149, 164, 166,  177,  463,  517,  &c.,  and  notes.  See 
also  Way  man  vs.  Southard,  10  Wheaton,  42,  50. 

The  general  Post  Office  and  the  Departments  may  doubtless  adopt 
regulations  violative  of  the  common  law,  which  regulations  are  to  control 
their  own  action  exclusively,  but  they  cannot  destroy  or  change  the  rights 
of  individuals,  and  when  brought  under  judicial  supervision  such  regu¬ 
lations  are  disregarded.  The  regulation  cited  was  adopted  solely  with 
reference  to  departmental  action  and  departmental  “  allowances,”  and 
may  in  that  aspect  be  sustained. 
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degree  of  care,  vigilance  and  watchfulness  by  those  innocent 
of  the  theft,  would  have  prevented  its  perpetration,  or  insur¬ 
ed  the  detection  of  the  guilty.  It  was  on  their  part  and  of 
all  them  more  than  levis  culpa ,  or  ordinary  neglect,  that 
enabled  the  guilty  party  to  pilfer  the  tills.  Under  these 
circumstances  it  was  equitable  and  just,  that  in  the  absence 
of  proof  as  to  the  perpetrator,  all  the  clerks  should  contri¬ 
bute  pro  rata ,  to  make  good  the  deficit  caused  by  an  abstrac¬ 
tion  owing  to  the  remissness  and  neglect  of  ull  of  them  in 
common — though  five-sixths  of  them  were  doubtless  inno¬ 
cent  of  any  participation  in  the  crime.  The  collecting 
clerks  were  not  liable  to  suspicion  any  more  than  the  others 
in  the  room.  Without  evidence  at  that  time  to  justify  the 
suspicion,  much  less  the  accusation  of  any  individual,  it 
would  have  been  unkind,  harsh,  invidious,  and  grossly  un¬ 
just  for  the  Postmaster  to  have  done  otherwise  than  he  did. 
It  involves  no  parodox  to  say,  that  whilst  the  cause  of  the 
deficit  attached  in  common  and  collectively  to  the  entire 
class  in  the  room  where  the  tills  were;  yet  each  individual 
was  entitled  to  the  presumption  of  innocence,  in  respect  of 
himself. 

For  the  Postmaster  to  have  acted  in  this  business,  in  any 
wise  differently  than  he  did,  would  have  exposed  each  and 
every  one  in  that  room,  however  innocent  he  might  be,  to 
be  assailed  by  persons  maliciously  disposed,  and  would 
have  given  rise  to  the  propagation  of  slanderous  im  putations 
against  every  one  of  the  class.  No  clerk  it  is  su  pposed,  is 
so  fortunate  as  to  be  without  enemies,  who  would  strive  to 
make  him  a  suspected  victim.  The  rule  of  law  and  of  justice, 
that  it  is  better  that  ninety-nine  guilty  persons  escape,  than  one 
innocent  suffer,  would  probably  have  been  reversed  if  a 
different  course  had  been  pursued;  for  then, ninety-five  inno¬ 
cent  men  would  probably  have  suffered,  by  being  subjected  to 
unjust  imputations,  and  the  one  or  five  rogues  who  most 
likely  perpetrated  the  crime,  would  yet  have  been  undetec¬ 
ted.  There  was  no  possible  way  in  which  any  one  clerk 
could  exonerate  himself  if  accused.  Gideon’s  course  was 


dictated  by  his  duty  as  a  good  member  of  society,  and 
ought  to  be  commended.  As  a  just  man,  as  a  man  of  kind 
feelings  and  sympathies,  he  was  bound  to  act  so  as  to  shield 
those  who  were  innocent.  Of  what  avail  would  a  stern 
disregard  of  all  these  worthy  impulses  have  been  ;  what  good 
would  a  public  advertisement  of  the  deficit ,  and  of  the  theft 
from  the  tills,  have  effected ;  either  in  reference  to  the  dis¬ 
covery  of  the  theft,  or  in  any  other  way?  None  whatever! 
The  assessment  and  enforcement  (if  you  please)  of  the  'pro 
rata  contribution  to  make  up  the  deficit  from  each  and  every 
clerk  in  the  room,  was  no  impeachment  of  any  one  of  them 
of  any  crime  in  relation  to  the  deficit.  Each  one  stood  upon 
his  own  character  for  integrity. 

It  should  be  again  remarked  that  the  course  of  the  Post¬ 
master  in  setting  apart  a  portion  of  the  surplus  to  be  divided 
amongst  the  clerks,  had  not,  when  adopted,  any  sort  of 
connection  with  the  deficit  of  §1,525.  The  deficit  was  not 
then  known  or  suspected,  and  therefore  the  direction  could 
not  have  been,  with  any  reference  to  the  deficit.  The  division 
would  have  been  made  if  the  deficit  had  not  been  discovered. 

Doubtless,  strictly  practicing  those  two  most  rascally 
virtues  called  caution  and  prudence,  the  Postmaster  in  this 
case  might  have  withheld  payment  of  any  portion  of  the 
surplus  until  he  had  procured  the  express  authority  of 
the  Postmaster-General  therefor.  I  concede  that  it  would 
have  bee)  as  well  to  have  forthwith  formally  advised  the 
Postmastei  General  of  all  the  circumstances,  and  asked  his 
express  sanction  for  making  the  deductions  to  supply  the 
deficit ,  and  to  have  stated  fully  as  to  those  deductions  and  the 
causes,  in  writing,  with  his  accounts.  All  difficulty  would 
then  have  been  avoided.  His  enemies  then  could  not  have 
maligned  and  traduced  him  as  they  have,  with  a  ferocity 
only  equalled  by  their  baseness.  The  responsibility  would 
then  have  rested  upon  the  Postmaster-General  solely :  and 
I  doubt  not  that  he  would  have  suggested  the  very  course 
pursued  by  the  Postmaster,  or  sanctioned  it,  as  just  and  right 
with  respect  to  all  concerned,  and  as  legal.  That  this  was 
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Gideon’s  first  quarter  may  be  some  excuse  for  bis  self -relying 
confidence ,  but  the  result  has  shown  that  it  is  not  suffi¬ 
cient.  But  so  far  from  this  omission  militating  against 
him,  or  justifying  any  impeachment  of  his  integrity,  it 
should  have  an  effect  precisely  the  reverse.  He  had  nothing 
to  conceal,  nothing  to  explain — nothing  to  excuse  to  the 
Postmaster-General,  making  it  necessary  for  him  to  trouble 
that  officer  with  a  correspondence  on  the  subject.  He 
was  not  willing  to  appear  as  an  unmanly  shirk,  or  as  seek¬ 
ing  to  shift  a  responsibility  that  it  was  his  duty  to  meet 
upon  the  Postmaster-General  or  any  other  person.  It  was 
no  illegal  assumption  of  power  on  his  part.  He  acted  as 
it  became  an  honest  man  to  act — a  man  conscious  of  his 
integrity  of  purpose,  and  of  his  loyalty  and  fidelity  to 
right;  and  knowing  himself  the  purity  of  his  intentions, 
and  that  he  had  not,  and  could  not  in  this  case,  have 
any  dishonest  motive,  he  did  not  imagine  that  any  scoun¬ 
drel  would  or  could  assail  him  on  such  score.  What  is 
integrity  worth,  what  is  good  name  worth,  if  honest  men,  to 
protect  themselves  from  unjust  accusation,  are  obliged  in  all 
cases  to  adopt  the  wily,  devious,  sneaking  cautious  policy  an 
adroit  rogue  pursues  to  prevent  his  crimes  being  detected? 
Of  what  value  I  ask  is  the  oft- quoted  legal  'presumption  that 
all  sworn  public  officers  have  done  their  duty  faithfully — of 
what  practical  use  is  that  rule  adopted  by  all  right-minded 
men  of  “  yielding  a  generous  confidence  to  public  function¬ 
aries,”  if  it  has  become  necessary  that  they  should  always 
act  as  if  they  were  self-convicted  rogues,  and  had  no  more 
confidence  in  the  honesty  of  others,  than  in  their  own  ? 

The  case  then  thus  far  stands  on  plain  and  simple 
grounds,  easy  of  solution.  The  legality  and  propriety  of 
the  allotment  and  distribution  of  the  “surplus”  amongst 
the  clerks,  should  be  decided  first  and  by  itself;  and 
even  if  the  Postmaster  erred  in  following  the  past  prac¬ 
tice  of  the  office,  in  the  absence  of  prohibitory  instructions 
or  of  contrary  regulations,  if  his  motives  cannot  be  impugn¬ 
ed,  his  acts  are  not  justly  subject  to  censure.  And  besides 
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in  such  cases  a  full  correction  is  afforded  in  the  adjustment 
of  his  accounts.  The  question  is  then  merely  one  of  account. 
In  this  case  his  accounts  have  passed  and  thereby  his  course 
was  sanctioned ;  but  if  inadvertently  or  in  ignorance  of  the 
allotment,  the  Postmaster  can  have  no  objection  to  a  review 
and  if  proper  a  disallowance  of  the  sum  distributed. 

But  it  was  discovered  that  a  theft  by  some  one  or  more, 
and  through  the  want  of  care  and  diligence,  more  or  less, 
of  all  of  the  subordinates  in  a  certain  room,  had  occurred. 
The  certainly  guilty  party  could  not  be  ascertained.  The  loss 
was  not  attributable  in  any  degree  to  any  neglect,  want  of 
care  or  diligence  on  the  part  of  the  Postmaster.  The  mo¬ 
neys  lost  were  not  received  by  him.  They  were  not  in  his 
custody.  He  was  not  personally  liable  for  the  deficit. 

It  is  impossible  that  the  Postmaster  could  have  had  any 
improper  motive  to  influence  him,  for  his  interests  were  not 
involved.  He  could  neither  gain  nor  lose  by  his  course. 
He  was  an  impartial  and  disinterested  umpire,  as  it  were, 
between  the  Postmaster-General  or  United  States  on  the 
one  side,  and  those  subordinates — the  remissness  of  all 
of  whom  and  the  crime  of  some  caused  this  loss.  And  he 
is  now  called  upon  to  defend  the  propriety  and  the  regu¬ 
larity  of  the  means  he  adopted,  to  save  the  Government 
from  loss  by  this  deficit !  Admit  that  he  enforced ,  (if  you 
please)  the  just  liability  of  these  subordinates  for  the  deficit 
by  arbitrary  deductions  from  their  salaries  or  compensation. 
What  of  it.  Where  is  the  wrong  or  injustice  ? 

No  question  of  improper  motive  or  object  can  be  made. 
His  most  vindictive  and  unscrupulous  calumniator  may 
charge  a fraud”  and  “peculation”  and  “corruption”  and  the 
like  till  Doomsday  in  letters,  in  scurrilous  newspapers 
edited  by  hired  assassins  of  the  reputations  of  honest  men, 
and  in  all  other  modes  they  can  devise,  a  relation  of  the 
simple  truth  in  a  plain  way,  will,  when  made,  at  once  dispel 
all  such  accusations,  though  those  who  have  made  them 
may  be  insensible  to  shame  for  their  acts.  That  appeal 
which  Gideon  should  make  in  this  case  to  the  honest  and 
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intelligent  public,  will,  if  properly  made,  silence  forever  all 
the  imputations  against  bis  rectitude. 

A  part  of  this  case,  it  seems  to  me,  Gideon  has  allowed  his 
accusers  and  enemies  to  befog  and  confuse  to  his  prejudice. 
From  (as  I  learn)  the  evidence  sent  to  Washington,  it  ap¬ 
pears  that  in  July,  1857,  after  the  order  to  set  apart  a  por¬ 
tion  of  the  surplus  for  distribution  amongst  the  clerks,  and 
before  the  division  was  made  amongst  them,  it  was  dis¬ 
covered  upon  comparison  of  the  official  documents  and 
accounts  and  vouchers  showing  what  the  amount  of  the 
revenues  and  receipts  by  him  ought  to  have  been,  with  the 
accounts  and  vouchers,  kept  by  the  collecting  clerks,  of  their 
payments  to  the  Postmaster  and  Chief  Clerk,  (for  they  gave 
the  clerks  regular  receipts  in  a  book  for  the  daily  or  weekly 
payments)  that  the  two  did  not  agree.  The  receipts  by  the 
Postmaster  and  Chief  Clerk  to  the  collecting  clerks  were 
$1525  less  than  they  ought  to  have  been,  if  all  the  collec¬ 
tions  had  been  paid  to  them.  There  could  be  no  mistake 
as  to  the  cause  of  this  deficit. 

It  manifestly  occurred  by  the  abstraction  of  the  moneys 
from  the  tills  in  the  room  occupied  by  some  sixty  or  more 
subordinates.  The  payments  to  the  clerks  of  their  quotas 
of  the  surplus,  about  being  made,  were  instantly  stopped 
and  the  deficit  made  known,  and  the  Postmaster  gave  direc¬ 
tions  that  the  deficit  should  be  apportioned  pro  rata  in  the 
same  way  as  the  “  surplus,”  and  the  resulting  amount 
deducted  from  each  clerk,  in  the  payment  of  the  surplus,  and 
his  receipt  taken  for  the  full  sum  he  was  entitled  to  of  the 
surplus,  and  that  memoranda  should  be  made  of  the  deduc¬ 
tions  in  each  case.  The  sole  object  was  to  enforce  the 
contribution  to  make  up  the  deficit  these  clerks  were  legally 
and  justly  responsible  for,  and  in  the  form  and  manner  and 
amounts  he  directed  was  correct.  This  was  done.  It  was 
not  done  secretly,  covertly,  or  in  a  corner.  It  was  public 
and  notorious  in  the  office.  There  was  no  concealment 
about  it.  No  clerk  then  complained  of  the  propriety  or 
justice  of  this  course,  for  the  reason  that  every  reasonable 
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and  honest  man  amongst  them,  saw  its  entire  propriety. 
Even  if  they  had  complained  and  protested  against  it,  the 
Postmaster’s  legal  right  would  not  have  been  affected  there¬ 
by.  But  none  did  object.  They  acquiesced  and  assented. 
Not  a  whisper  of  complaint  is  heard  till  nearly  two  years 
afterwards,  and  then  only  from  four  or  five  clerks  who  had 
left  the  office  either  from  dismissal  or  by  resignations  not 
entirely  voluntary.  No  wrong  or  injustice  was  done  to  any 
of  them  by  the  course  of  the  P.  M.,  and  their  long  delayed 
charges  are  obviously  the  outpourings  of  their  own  vindic¬ 
tiveness,  or  they  have  been  excited  and  prompted  to  such 
course  by  others  behind  the  scenes  seeking  to  advance  their 
own  selfish  and  sinister  ends,  and  using  them  as  cat’s-paws. 
It  is  no  patriotic  regard  for  public  justice  that  stimulates 
either  the  one  or  the  other. 

The  Postmaster  did  not  personally  do  more  than  give  his 
directions..  It  is  not  a  duty  expected  from  him  to  execute 
all  the  details  of  such  business.  That  was  entrusted  to  the 
chief  clerk  and  to  the  appropriate  accounting  clerks.  This 
is  the  long  and  the  short  of  the  whole  affair — “  the  head  and 
front  of  his  offending  is  this,  no  more,’’  and  the  Postmaster 
may  safely  defy  his  accusers  to  point  out  aught  that  is  wrong 
in  relation  to  it. 

A  bugbear  has  been  created  out  of  the  fact  that  the 
chief  clerk  did  not  fill  up  all  the  printed  blank  receipts  of  the 
clerks  for  their  compensation  in  the  second  quarter  of  the  year 
1857,  (which  included  as  well  their  regular  minimum  sala¬ 
ries,  advanced  monthly,  as  their  portion  of  the  “  surplus,”) 
before  they  were  signed  by  the  clerks.  Some  of  these  were 
doubtless  signed  in  blank.  The  signing  did  not  all  occur 
at  one  time,  but  at  different  times  during  the  first  or  second 
week  of  July,  1857.  The  clerks  had  generally  been  paid 
previously  their  regular  minimum  salaries  by  monthly  ad¬ 
vances.  These  were  all  added  together  and  included  in  this 
final  quarterly  receipt  for  the  second  quarter  of  1857,  with 
the  share  of  each  of  the  surplus.  The  reasons  and  causes  for 
the  chief  clerk  and  the  accounting  clerks  taking  some  of 
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these  receipts  in  blank  were,  probably,  for  the  con¬ 
venience  of  the  clerks  themselves — the  hurry  of  business, 
and  the  desire  to  have  them  all  certainly  correct,  and 
the  necessity  of  making  in  each  case  examinations  and 
calculations  to  ascertain  with  certainty  the  quotas  of  each 
of  the  deficit,  all  resulting  from  the  directions  of  the  Post¬ 
master  above  stated.  It  would  have  delayed  the  clerks 
and  embarrassed  and  retarded  the  business  of  the  office  to 
have  done  all  this  and  filled  each  receipt  up  in  full  at  the 
time.  The  clerks  reposed  confidence  in  the  Chief  Clerk  and 
his  assistants  engaged  in  this  duty.  They  had.  no  induce¬ 
ment  to  do  wrong,  if  they  had  wished,  and  a  full  corrective 
existed  for  any  error  they  might  commit.  What  is  the  law  ? 
A  person  signing  a  receipt  or  other  paper  in  blank  gives 
implied  authority  to  the  person  to  whom  it  is  given,  if  not 
interested  as  a  party,  to  fill  it  up  properly ,  as  his  agent. 
( vide  Lord  Mansfield  in  Texira  v.  Evans ,  cited  in  Anstruther 
Rep.,  229,  where  a  blank  filled  up  by  an  agent,  after  signing 
a  bond  held  valid  ;  and  numerous  authorities  as  to  receipts 
and  promissory  notes.) 

I  will  not  deny  that  the  practice  is  loose  and  irregular, 
and  especially  by  a  public  officer.  Ordinarily,  it  should  re¬ 
ceive  reprehension,  because  it  may  open  the  door  and  afford 
facilities  in  some  cases  to  the  commission  of  fraud,  but  in  this 
instance  the  reason  existing  for  its  general  condemnation 
does  not  exist,  insomuch  as  there  was  no  fraud,  and  could 
not  be  any  fraud  with  respect  to  those  receipts,  and  because 
there  was  no  interest  or  motive  to  induce  the  commission 
of  a  fraud.  If  the  amount  inserted  in  such  printed  blank 
receipt  exceeded  the  quota  of  the  clerk  of  the  surplus,  or 
exceeded  the  cash  he  actually  received  together  with  his 
proportion  of  the  deficit  of  $1,500,  the  error  could  be  readily 
detected.  It  is  not  pretended  that  this  was  the  case  in  a 
single  instance.  The  few  receipts  signed  in  blank  and  the 
duplicates  were  filled  up  by  the  chief  clerk  honestly  and 
correctly  and  as  the  agent  of  the  clerks. 

The  Postmaster  has  no  personal  participation  in  the  exe- 
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cution  of  the  details.  He  did  not  take  any  of  the  receipts, 
either  perfected  or  in  blank.  He  did  not  himself  fill  up 
any  of  the  receipts.  He  did  not  personally  superintend  or 
supervise  these  clerical  details.  He  entrusted  the  calcula¬ 
tions  as  to  the  surplus,  and  as  to  the  deductions  from  each 
clerk,  for  his  quota  of  the  deficit ,  and  of  the  advances  each 
one  had  before  received,  on  account  of  compensation,  and 
the  taking  of  the  receipts,  to  the  supervision  of  the  chief 
clerk,  according  to  his  (the  Postmaster’s)  authority  and 
directions.  All  the  Postmaster’s  duty  was  to  give  such 
directions,  and  the  others  executed  the  details.  The  chief 
clerk  was  not  interested,  and  was  acting  purely  as  the  im¬ 
partial  intermediary  of  the  Postmaster  and  of  the  subordi¬ 
nates,  and  in  some  sort,  of  the  H.  S.  But  one  important  fact 
in  reference  to  the  blank  receipts  has  been  wholly  over¬ 
looked.  I  learn  that  the  naked  fact  of  some  signed  in 
blank  is  admitted  and  undisputed,  or  is  so  considered  at 
Washington;  the  matter  is  regarded  by  some  as  serious. 
When  explained  by  the  statement  that  at  the  time  of  the 
signing  of  all  the  receipts,  the  amounts  advanced  and  paid 
to  each  clerk,  and  the  amount  of  his  quota  of  the  surplus, 
and  of  his  proportion  of  the  deficit  deducted,  was  noted  in 
a  memorandum  made  by  Mr.  McKean,  on  the  margin  of  the 
duplicate  receipt  in  a  bound  receipt  book,  which  any  clerk 
who  wished,  could  inspect  then  or  at  any  time  ;  and  proba¬ 
bly  besides  the  want  of  time,  a  desire  to  revise  some  of  the 
calculations,  and  see  if  there  was  any  error  endorsed  upon 
the  receipts  to  be  left  blank  ;  and  when  also  as  to  the  entire 
amount  (except  the  deductions)  all  the  clerks  had  previously 
given  other  receipts  when  some  were  advanced  moneys ;  and  that 
in  every  instance  the  receipts  were  filled  up  according  to 
those  memoranda ;  it  seems  to  me  the  most  fastidious 
should  be  satisfied.  These  vouchers  are  not  then  informal 
or  irregular  or  invalid,  and  no  question  can  be  made  except 
that  of  the  fraudulent  perfection  of  them,  which  is  not  pre¬ 
tended.  They  were  not  perfected  differently  from  the  inteution 
of  the  parties — they  were  perfected  in  form  according  to  the 
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memoranda  on  the  margin  of  each,  for  no  errors  were 
found  in  the  calculations. 

I  regret  this  blank  receipt  matter  because  the  fact  is 
liable  to  ready  and  plausible  misinterpretation  and  mis¬ 
representation  by  the  malicious.  That  such  fact  ordinarily 
requires  explanation  to  the  public,  is  sufficient  to  make  it 
in  all  cases,  one  to  be  avoided  if  possible.  The  allegations 
of  “ false  vouchers,”  “false  receipts,”  “forgery,”  “fraud,” 
and  the  like  which  have  been  made  by  the  defamers  of  the 
Postmaster,  in  certain  infamous  prints  for  several  weeks 
past,  are  all  based  on  this  fact  that  some  of  the  receipts  were 
signed  in  blank,  and  shows  what  care  and  circumspection 
should  be  observed.  Gideon  should  forthwith  send  to  Mr. 
Holt,  full  proofs  of  all  the  circumstances  I  have  stated,  and 
not  let  them  rest  on  verbal  representations  merely. 

I  have  been  utterly  astonished  at  hearing  that  some  per¬ 
sons,  and  even  some  for  whose  juridical  attainments  and 
abilities  T  have  had  high  respect,  have  referred  to  the  16  § 
of  the  Sub-Treasury  Act  of  August  6,  1846,  (Tide  Leech ,  p. 
42,)  as  bearing  upon  this  case,  and  as  operating  to  invali¬ 
date  the  receipts  of  the  clerks,  and  as  making  the  giving 
and  taking  of  them  a  crime.  I  learn  it  is  said  that  the 
including  in  those  receipts  of  the  amount  of  the  compensa¬ 
tion  of  each  clerk  applied  to  the  making  up  of  the  deficit  of 
$1,525,  was  not  merely  illegal,  but  that  it  subjects  the  Post¬ 
master  and  all  persons  advising  and  participating  in  the  trans¬ 
action  to  fine  and  imprisonment,  as  guilty  of  “embezzlement” 
of,  and  as  having  “  converted,”  such  amount  so  deducted 
“  to  his  own  use.” 

In  the  first  place,  the  section  referred  to  does  not  create 
any  crime  or  penal  offence.  It  does  not  make  a  transaction  a 
fraud  or  an  illegal  conversion,  or  an  embezzlement,  or  a 
felony,  which  was  not  illegal,  and  not  a  fraud  before  the  Act 
was  passed.  It  merely  declares  that  certain  proofs  shall  be 
deemed  sufficient prima  facie ,  or  sufficient  to  raise  a  legal 
presumption  of  fraud  or  guilt,  against  a  defendant  on  trial 
for  such  crime,  and  it  prescribes  the  punishment  of  the  de- 
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fendant,  if  convicted.  This  presumption  may  in  all  cases, 
and  at  all  times  be  rebutted  and  destroyed.  In  no  case 
whatever,  wherein  it  is  manifest  that  such  presumption  is 
not  just  nor  correct,  but  is  false  and  groundless,  and  at  any 
time,  whether  before ,  or  on  the  trial,  and  in  all  places,  in  any 
enquiry,  by  any  tribunal  or  authority,  executive  or  legisla¬ 
tive,  as  well  as  judicial;  when  the  circumstances  of  the  case 
show  that  this  statutory  presumption  of  criminal  intent  is 
baseless — can  the  Act  be  held  to  have  any  application.  In 
other  words,  no  criminal  or  penal  statute  can  reach  an 
innocent  man,  whose  conduct  has  been  unaccompanied  by 
any  illegal  or  improper  motive.  (See  Atty.-Gen.  Cushing 
in  the  case  of  Hunter ,  7  vol.  Op.  p.  82,  as  to  this  very  sec¬ 
tion,  and  numerous  other  authorities  passim  to  the  same 
effect.) 

No  part  of  the  Sub-Treasury  laws  has  the  slightest  ap¬ 
plication  to  this  case  either  in  letter  or  in  spirit.  The  16th 
section  cited  was  obviously  intended,  as  its  terms  show,  to 
cases  of  collusion  between  that  class  of  officers  known  as 
“disbursing  agents,”  and  the  payees  of  an  exorbitant  de¬ 
mand  against  the  government  to  settle  the  claim,  by  pay¬ 
ment  to  the  creditor  of  a  sum  less  than  the  amount  receipted 
for,  the  difference  to  go  into  the  pocket  of  the  agent.  And 
its  object  was  also  to  prevent  the  shaving  of  just  claims  by 
such  agents  for  their  own  benefit.  In  this  case  the  difference 
between  the  amount  actually  paid  to  the  clerk  in  cash  and 
the  amount  specified  in  his  receipt  went  to  the  Government , 
and  not  to  the  Postmaster.  The  transaction  was  for  the 
benefit  of  the  Government,  and  not  for  the  advantage  of  the 
Postmaster.  He  was  not  interested.  Can  this  possibly  be 
tortured  into  a  “  conversion”  by  the  Postmaster,  or  by  any¬ 
body,  of  this  difference  “  to  his  own  use,”  or  into  an  “  em¬ 
bezzlement”  of  Government  moneys  or  funds,  or  into  a  fraud 
of  any  kind  upon  any  one  ?  It  is  really  too  great  a  tax  on 
the  gravity  of  argument  to  discuss  such  question.  No  one 
who  will  read  the  Act  carefully,  who  is  at  all  acquainted 
with  its  history,  and  who  will  refer  to  the  legislative  pro- 
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ceedings  of  which  it  was  the  result,  can  entertain  the  idea 
that  any  of  the  probable  or  possible  mischiefs  it  was 
intended  to  prevent,  occurred,  or  could  occur,  in  this  case. 

I  am  puzzled  to  conjecture  by  what  mode  of  construction 
or  interpretation — by  what  process  of  reasoning,  the  most 
acute  statutory  expounder  can  make  any  clause  of  this 
section  apply  to  anything  that  was  done  in  this  case  by  any 
body. 

Admit,  if  you  please,  the  strained  and  strange  construction 
necessary  to  comply  with  the  express  terms  of  that  section, 
that  the  Clerks  in  the  Post  Office  can  be  regarded  as  “ credi¬ 
tors”  of  the  United  States  for  such  portion  of  the  surjilus  ;  I 
ask  whether,  without  any  means  so  loose  a  construction,  the 
deduction  of  their  just  proportion  of  the  deficit  for  which  they 
were  liable,  and  which  liability  was  so  extinguished  and 
discharged,  cannot  be  held  equivalent  to  a  “  payment”  to 
such  “  creditor.”  Is  not  such  extinguishment  and  discharge , 
such  set  off ‘  of  the  just  claim  of  the  United  States,  and  of 
the  Postmaster  against  the  clerks,  to  all  intents  and  pur¬ 
poses  a  payment  pro  tanto ,  and  constituting  the  amount 
paid  in  cash,  a  payment  of  the  whole  amount  of  their 
regular  salaries  and  of  their  portion  of  the  “surplus,”  so 
allotted  to  them  by  the  Postmaster.  Especially  in  the 
absence  of  all  bad  motives — of  all  selfish  considerations,  and 
influenced  solely  by  the  purpose  of  saving  the  government 
from  loss  by  this  remissness  of  these  supposed  “  creditors,” 
it  seems  to  me  such  view,  if  necessary  for  his  total  exonera¬ 
tion  from  censure,  ought  to  be  taken. 

Can  that  clause  forbidding  any  disbursing  officer  to  “pay” 
a  government  a  creditor^  in  any  other  than  “such  funds”  as 
said  officer  “  may  have  received”  for  disbursement,  apply  to 
this  case  ?  Here  there  was  not  any  direct  payment  (eo  nomine ), 
but  a  deduction  from  the  supposed  creditor.  I  have,  however, 
before  said  a  liberal  construction  would  regard  it  as  a  pay- 
merit ,  and  be  it  so.  There  were  no  “ funds ”  of  any  kind 
“  received ”  by  the  Postmaster  for  the  deficit  of  $1,525,  for 
the  deficit  never  came  to  his  hands.  It  was  never  in  his 
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custody  nor  in  the  Treasury  of  the  United  States,  nor  was 
he  (the  Postmaster)  ever  legally  and  justly  chargeable  with 
it  on  the  books  of  the  General  Post  Office,  till,  by  the  arrange¬ 
ment  he  made  for  its  deduction  from  the  compensation  of  the 
Clerks,  and  taking  their  receipts  including  it,  he  simulta¬ 
neously  assumed  it.  The  deficit  did  not  exist  as  a  '‘'‘.fund'd  It 
is  no  quibble,  but  an  appropriate  reply  to  the  construction  of 
the  statute  alluded  to,  that  as  the  Postmaster  had  “  received” 
no  “funds,”  and  as  the  Clerks  were  not  paid  any  “  funds” — as 
it  was  all  a  paper  arrangement  based  on  the  deficit  and  to 
supply  it,  neither  the  letter  nor  the  spirit  of  the  act  was  in 
this  regard  violated,  but  on  the  contrary  its  precise  exactions 
literally  adhered  to. 

Again — It  is,  I  learn,  said  that  the  vouchers  taken  were 
not  only  “false,”  but  that  in  violation  of  the  express  terms 
of  the  act,  they  were  “transmitted  to  the  Treasury  Depart¬ 
ment”  by  the  Postmaster,  “  to  be  allowed  in  his  favor.” 
How  ridiculous  are  such  allegations,  when  made  with  the 
purpose  of  insinuating  fraud.  The  receipts  of  the  Clerks  were 
not  “  false.”  They  were  true.  They  did  not  recite  the  details 
and  particulars  on  which  they  were  based,  but  their  respective 
accounts  were  correct,  and  they  were  just.  They  were  unde¬ 
niably  sent  to  the  General  Post  Office,  and  they  were  sent 
to  be  allowed  to  the  Postmaster,  as  he  (the  Postmaster)  as¬ 
sumed  the  deficit  thereby,  i.  e.,  by  transmitting  the  receipts 
including  the  deduction  from  the  Clerks,  to  make  it  up ;  of 
course  he  expected  the  allowance  to  be  “  in  his  favor”  to 
counterbalance  the  deficit  thus  assumed  by  him,  and  thus 
settled.  And  what  of  all  this  ?  Is  the  receipt  a  “  false” 
voucher  on  account  of  this?  The  application  of  the  16th 
section  of  the  act  of  1846,  to  this  transaction,  and  especially 
in  this  mode  and  respect,  must,  I  am  bound  to  believe,  be 
an  error  first  advanced  by  some  departmental  Clerk  who  is  a 
mere  sciolistic  legal  word-monger,  with  but  little  practical 
experience,  but  with  the  relics  of  a  legal  education  thrown 
away ;  and  by  following  whom  I  have  known  their  superi- 
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ors,  even  sound  lawyers,  to  be  sometimes  led  astray,  till 
they  make  examinations  for  themselves. 

It  is  here  repeated,  that  the  distinction  between  moneys 
actually  received  by  the  Postmaster,  and  in  his  custody,  and 
moneys  never  so  received  by  him  from  the  collecting  Clerks, 
should  be  borne  in  mind,  throughout  the  entire  consideration 
of  the  case.  In  a  legal  point  of  view,  as  affecting  the  lia¬ 
bility  of  the  Postmaster  for  the  moneys  abstracted ;  and 
especially  as  relating  to  the  integrity  and  propriety  of  the 
Postmaster’s  conduct,  and  in  relation  to  the  impossibility  of 
his  having  improper  motives;  and  as  to  the  rightfulness  of 
the  power  he  exercised,  in  enforcing  a  contribution  to  make 
up  the  missing  moneys,  that  never  came  to  his  hands  or 
possession;  and  in  several  other  respects, — it  is  of  conse¬ 
quence  that  this  distinction  should  not  be  lost  sight  of,  and 
it  is  essential  it  should  be  considered  with  reference  to  the 
attempted  application  of  the  Sub-Treasury  Act  of  1846  to 
this  case,  and  to  this  deficit  as  moneys  “ received ”  by  him. 
It  is  conceded  that,  as  has  been  held  in  some  cases  by  judges, 
to  certain  intents  and  for  certain  purposes  and  objects  (not 
affecting  the  Postmaster’s  'personal  liability ),  the  possession 
of  the  Clerk  may  in  law,  as  to  third  parties ,  may  some¬ 
times  be  regarded  as  constructively  the  possession  of  the 
Postmaster;  but  these  judicial  rulings  in  no  wise  impugn  the 
general  principles  I  contend  for.  This  $1525  of  this  sur¬ 
plus  was  never  in  the  Postmaster’s  possession,  as  the  custo¬ 
dian  of  the  General  Post  Office,  or  United  States  Treasury. 
He  never  was  responsible  for  it,  as  receipts ,  by  him,  for  he 
never  received  it.  In  other  words,  it  was  never  in  the  United 
States  Treasury.  It  was  stolen  before  it  got  there. 

Besides,  if  it  had  been  actually  received  by  the  Postmaster, 
it  was  a  portion  of  a  fund  (the  a  commissions ”  fund),  ex¬ 
pressly  reserved  by  law  and  left  in  Postmaster’s  hands ;  and 
not  paid  into  the  Treasury  of  the  United  States,  as  other 
receipts  must  be,  but  set  apart  by  the  Acts  of  Congress  and 
the  regulations  of  the  General  Post  Office,  to  pay  the  ex- 
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penses  of  the  office ;  but  there  is  no  necessity  for  invoking 
this  last  argument  in  defence  against  any  point  made  in  the 
case  against  the  Postmaster.  (  Vide  sec.  41 ,  Act  of  March  3d, 
1825,  Leech ,  p.  6,  Law.) 

I  learn  that  Gideon’s  integrity  of  purpose  is  not  doubted 
at  Washington,  either  by  the  President  or  Postmaster- 
General,  or  any  at  all  acquainted  with  the  case.  But  I  learn 
also,  that  this  strange  idea  that  these  blank  receipts,  filled 
up  as  stated,  or  even  if  they  had  not  been  so  filled  up  before 
signing,  insomuch  as  they  were  for  the  aggregate  of  the 
signer’s  regular  salaries,  and  his  proportion  of  the  reserved 
“  surplus,”  without  deducting  or  mentioning  his  assessed 
quota  of  the  deficit ,  (so  subtracted  from  said  amount  as  a  con¬ 
tribution  to  make  up  the  deficit ,)  was  a  violation  of  the 
sixteenth  Section  of  the  Sub-treasury  Act  of  August  3d 
1846 ;  has  been  regarded  as  worth  consideration. 

Besides  the  answers  I  have  already  given  to  such  idea,  I 
would  observe  that  this  highly  penal  statute,  like  all  others 
of  the  like  character,  is  to  be  construed  strictly ,  that  is,  it  is 
not  to  be  construed  beyond  its  strict  letter ;  and,  that  also  if 
a  case  be  within  its  letter,  yet  not  within  its  meaning  and 
spirit,  it  does  not  apply.  (Sedgwick  on  Statutes,  p.  324,  &c., 
see  IT.  S.  vs.  Morris,  14  Peters,  475.)  And  I  would  farther 
say,  if  the  Sub-treasury  Acts  are  construed  as  extending, 
generally  to  the  General  Post  Office,  and  to  the  Post  Offices 
throughout  the  Union,  there  has  not  been  a  Postmaster- 
General  of  the  United  States,  nor  a  Postmaster  of  any  of 
the  chief  towns  of  the  Union,  since  the  passage  of  those  acts, 
who  has  not  again  and  again  made  himself  amenable  to  a 
charge  of  felony  and  embezzlement  and  other  crimes  under 
their  provisions.  The  present  Post  Office  system  cannot  be 
carried  on  with  those  laws  controlling  it. 

The  President  and  Postmaster-General  doubtless  have 
seen  the  very  able  discussion  by  Mr.  Solicitor-General  Gil- 
lett ,  in  the  Washington  newspapers,  as  to  the  non-applica¬ 
bility  of  the  Sub-treasury  laws  generally  to  the  General 
Post  Office.  One  of  his  articles,  published  March  11,  1859, 
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is  quite  pertinent  to  the  point,  that  the  “commission  fund,” 
received  hy  and  in  the  hands  of  a  Postmaster  (to  defray  the 
expenses  of  his  office),  is  not  even  constructively  in  the  U.  S. 
Treasury,  nor  due  to  it,  till  its  transfer  to  the  Treasury  is 
legally  directed  by  the  Postmaster-General,  {d) 

But  the  conclusive  and  irrefragable  answer  to  the  notion, 


Note  (cl). — There  is  a  wide  difference  between  an  excuse  of  ignorance 
of  the  existence  of  a  law  of  Congress,  and  that  of  want  of  knowledge  of 
a  regulation  of  a  department ;  and  so,  also,  as  to  the  excuse  of  a  well- 
founded  and  reasonable  belief  that  the  provisions  of  either  a  law  or  a 
regulation  do  not  apply  to  acts  otherwise  lawful  and  proper.  If  the 
terms  of  a  statute  are  ambiguous,  or  if  their  application  to  such  acts 
doubtful,  the  Courts  held  the  party  guilty  of  crime.  The  remarks  of 
Justice  Livingston,  in  the  case  of  the  Enterprise,  1  Paine  Rep.,  33,  34, 
are  pertinent  to  this  point. 

Although  ignorance  of  the  existence  of  a  law  be  no  excuse  for  its  vio¬ 
lation,  yet,  if  this  ignorance  be  the  consequence  of  an  ambiguous  or 
obscure  phraseology,  some  indulgence  is  due  to  it.  It  should  be  a  prin¬ 
ciple  of  every  criminal  code,  and  certainly  belongs  to  ours,  that  no 
person  be  adjudged  guilty  of  an  offence  unless  it  be  created  and  promul¬ 
gated  in  terms  which  leave  no  reasonable  doubt  of  their  meaning.  If  it 
be  the  duty  of  a  jury  to  acquit  where  such  doubts  exist  concerning  a 
fact,  it  is  equally  incumbent  on  a  judge,  not  to  apply  the  law  to  a  case 
where  he  labors  under  the  same  uncertainty  as  to  the  meaning  of  the 
Legislature.  If  this  be  involved  in  considerable  difficulty  from  the  use 
of  language  not  perfectly  intelligible,  unusual  circumspection  becomes 
necessary,  especially  if  the  consequences  be  so  penal,  as  scarcely  to  admit  of 
aggravation.  “  When  the  sense  of  a  penal  statute  is  obvious,  conse¬ 
quences  are  to  be  disregarded ;  but,  if  doubtful,  they  are  to  have  their 
weight  in  its  interpretation.  It  will  at  once  be  conceded  that  no  man 
should  be  stripped  of  a  very  valuable  property — perhaps  of  his  all,  be 
defranchised  and  consigned  to  public  ignominy  and  reproach  unless  it  be 
very  clear  that  such  high  penalties  have  been  annexed  by  law  to  the  act 
which  he  has  committed.  If  these  principles  be  correct  as  they  are 
deemed  to  be,  a  Court  has  no  option  where  any  considerable  ambiguity 
arises  on  a  penal  statute,  but  is  bound  to  decide  in  favor  of  the  party 
accused.  It  is  more  consonant  to  the  principle  of  liberty  (says  an  emi¬ 
nent  English  judge,)  “  that  a  Court  should  acquit  when  the  Legislature 
intended  to  punish  than  that  it  should  punish  when  it  was  intended  to 
discharge  with  impunity/’  See  Schooner  Enterprise ,  1  Paine's  Reports, 
p.  33,  34,  and  Sedgwick  on  Statutes,  p.  332,  &c. 
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that  the  section  cited,  or  any  other  section  of  that  or  any 
other  Act  of  Congress,  making  Gideon’s  conduct  a  crime  of 
any  kind  is,  that  no  crime  can  be  perpetrated  without  a 
criminal  intent  or  motive.  No  presumption  of  embezzle¬ 
ment,  or  of  illegal  conversion,  or  of  fraud  can  be  tolerated  in 
a  case  wherein  no  “embezzlement,”  illegal  “conversion”  or 
fraud  did  occur,  or  could  possibly  occur.  This  it  seems 
to  me,  is  a  part  of  the  legal  alphabet.  The  introduction 
to  one  of  the  horn  books  of  the  law — BlacJcstonds  Com¬ 
mentaries — as  every  tyro  in  the  profession  knows,  mentions 
a  case  of  a  surgeon  who  bled  a  sick  man  in  the  streets,  to 
save  his  life,  and  who  was  tried  for  the  violation  of  a  statute 
making  it  felony  to  draw  blood  on  the  streets.  It  really 
seems  to  me  that  this  accusation  of  having  violated  the  Act 
of  1846,  is  very  like  the  charge  against  the  surgeon.  The 
Postmaster’s  acts  were  to  secure  and  indemnify,  and  to 
reimburse  the  United  States  in  respect  to  the  deficit  of 
§1525,  and  they  had  the  desired  effect ;  and  yet  forsooth 
they  are  characterized  as  “  embezzlements,”  or  “  conversions 
of  moneys  of  the  United  States  to  his  own  use,”  and  as 
“  felonious!” 

I  shudder  with  feelings  of  mingled  horror  and  indigna¬ 
tion  at  the  possibility  of  any  man — and  especially  one 
regarded  by  all  impartial  men  who  have  examined  the  case, 
as  guiltless  of  dishonest  motives — whose  acts  have  not 
resulted  in  any  wrong  to  the  United  States,  or  to  any,  but 
on  the  contrary  in  the  establishment  and  upholding  of  jus¬ 
tice  and  right,  being  directly  or  indirectly  subjected  by 
force  and  strained  constructions  and  implications,  to  the 
reproach  of  being  an  embezzler  and  a  felon,  and  therefore 
unworthy  to  hold  public  office  !  If  Gideon  has  been  guilty 
of  any  crime — if  he  has  wilfully  violated  the  Act  of  Con¬ 
gress  cited,  or  any  other,  in  the  name  of  the  violated  law 
let  him  be  prosecuted  under  it.  If  there  be  in  law  the  soli- 
cism  of  a  felon  with'  no  evil  purpose  or  motive,  a  criminal 
without  criminal  intention,  in  God’s  name  let  the  lusus 
natura  be  exposed  to  the  public  gaze. 
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“  Can  such  things  be, 

And  overcome  us  like  a  Summer’s  cloud, 

Without  our  special  wonder.” 

I  mean  no  disrespect  to  any,  but,  by  Heaven,  it  seems  to  me 
that  it  does  not  require  any  very  strong  reasoning  faculties 
— or  keen  logical  perceptions,  or  high  legal  attainments,  or 
scholarship,  to  discover  the  enormity  of  such  constructions. 
They  shock  the  common  and  universal  instincts  of  justice 
implanted  in  the  human  heart.  A  well  trained  baboon 
would  scorn  them  if  he  could  understand  them,  for  the 
brutes  recognize  the  difference  between  innocence  and 
guilt. 

It  is  a  degradation  for  Gideon,  and  for  me,  to  discuss  the 
point  whether  he  is  amenable  to  the  penalties  and  punish¬ 
ment  provided  by  this  Act  of  Congress,  or  any  other.  The 
same  reason  applies  to  all.  If  he  is  guiltless  of  improper 
motives,  he  is  entitled  of  right  and  not  as  a  favor  to  a  full 
acquittal,  and  not  a  partial  acquittal.  And  he  is  entitled 
to  this  at  every  stage  of  the  case  when  its  determination  is, 
by  the  laws  of  his  country,  placed  to  any  extent,  or  for  any 
purpose,  in  the  hands  of  others,  and  whether  his  trial  is  by 
judicial,  executive  or  legislative  authorities,  or  before  the 
tribunal  of  public  opinion. 

Assailed  as  he  has  been,  I  would  advise  him  to  address 
the  federal  judge  and  district-attorney,  demanding  that  his 
case  be  brought  before  the  next  federal  grand  jury  and 
asking  that  all  the  papers  may  be  obtained  from  Washing¬ 
ton  to  submit  to  them.  With  respect  to  his  assailants  he  can 
hereafter  adopt  proper  means  of  redress  and  punishment. 

You  say  some  persons  have  intimated  that  he  had  better 
resign.  Tell  him  if  he  should  so  compromise  his  character 
for  integrity  with  these  charges  undecided;  so  to  give 
color  and  countenance  to  these  foul  and  false  accusations ; 
he  ceases  from  that  moment  to  be  brother  of  mine.  But  I 
have  no  apprehensions  that  he  will  do  this.  The  lessons 
inculcated  by  our  revered  Father  forbid  suck  dishonorable 
and  cowardly  course,  and  I  know  he  has  not  forgotten  them, 
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and  that  they  have  not  been  lost  upon  him.  Advise  him 
above  all  things  to  avoid  seeking  to  obtain  undeserved 
favors  through  political  influences.  He  ought  to  scorn  an 
exoneration  from  blame  induced  by  friendly  feelings  of 
the  President  towards  him,  and  not  because  of  his  inno¬ 
cence,  if  such  could  be.  I  have  no  idea  that  political 
influences  will  have  any  weight  in  this  decision,  and  I 
should  condemn  any  Executive  for  allowing  them  the 
slightest  consideration  either  the  one  way  or  the  other. 
These  are  illegitimate,  in  such  cases  as  this,  especially,  in 
which  the  decision  is  to  be  upon  the  rectitude  of  the  acts 
and  conduct  of  an  officer,  and  the  integrity  of  his  course.  No 
extraneous  matters  ought  to  have  any  control,  and  I  have 
confidence  that  none  will.  All  this  thing  called  a  political 
influence,”  whether  for  good  or  evil,  is  vastly  over-rated. 
Presidents  and  cabinet-officers,  like  all  other  public  men, 
are  too  fond  of  having  their  own  way ,  to  suffer  any  outsiders 
to  direct  their  action.  There  have  always  been  sneaking 
ear- wigs  to  be  seen  prowling  and  mousing  about  the  vesti¬ 
bules  of  the  governmental  buildings  at  Washington,  striving 
to  gain  access  to  men  in  power,  and  to  obtain  opportunity 
to  insinuate  with  insiduous  art,  slanders  against  those  they 
wish  to  oust  from  office;  whether  incited  by  malice  or  for 
pay  received ,  or  by  other  selfish  motive,  is  immaterial ;  and 
who,  with  like  incentives,  sometimes  seek  to  volunteer  sug¬ 
gestions  as  to  filling  vacancies,  but  they  are  generally  found 
out,  and  understood  by  every  administration  three  months 
old.  Gideon  should  not  feel  any  apprehensions  from  the 
intrigues  of  such  people ;  and  above  all,  he  should  not  allow 
any  one  to  dare  to  approach  his  judges,  in  his  behalf,  in  any 
such  manner. 

If  Gideon  acted  erroneously  or  irregularly — if  he  had  no 
right  to  make  the  deductions  he  did  make,  and  in  the  man¬ 
ner  he  did,  each  clerk  can  sue  him  for  the  amount  of  the 
deduction  in  his  case,  and  the  Postmaster-General  may,  if 
he  doubts,  with  entire  propriety  correct  his  accounts,  and 

compel  him  to  resort  to  the  courts  to  sustain  the  legality 
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of  the  course  he  pursued.  If  he  neglected  to  conform  to 
the  proper  rules  of  discipline  of'  the  Department  in 
July,  1857,  in  not  forthwith  advising  the  Postmaster- 
General  of  the  deficit ,  and  of  the  deduction,  he  may  be 
reprehended  for  it,  and  he  cannot  justly  complain;  but  I 
cannot  believe  that,  the  President  or  any  member  of  his 
cabinet,  would  be  willing  to  brand  his  name  with  dishonor, 
or  afford  his  and  their  enemies,  ground  for  the  continuance 
of  their  calumnious  assaults  upon  his  integrity,  by  such 
construction  of  a  statute,  the  correctness  of  which  (to  say 
the  least)  is  doubtful,  and  which  must  be  connected  with 
and  based  upon  an  imputed  liability  not  recognised  by  the 
judicial  tribunals  in  their  expositions  of  the  law.  I  have 
more  faith,  in  the  justice  of  man. 

Admonish  him  to  be  patient.  Justice  and  right  may  some¬ 
times  be  trampled  down  for  a  season,  but  the  intelligent  and 
right-minded  people  of  the  country  cannot  long  be  misled  or 
deceived,  and  truth  and  rectitude  will  certainly  in  the  end 
triumph.  I  have  no  doubt  that  the  authorities  at  Washing¬ 
ton  will  act  only  after  full  investigation  of  all  the  facts 
and  law  of  the  case.  They  will  not,  in  a  matter  like  this, 
in  which  the  reputation  of  one  that  the  President  has 
esteemed  as  a  friend,  and  who  he  deemed  worthy  of  a 
responsible  office,  hastily  adopt  any  measure,  that  may  un¬ 
justly  prejudice  him;  and  perhaps  visit  him  and  his  family 
with  ruin.  The  motto  of  our  race  has  for  hundreds  of 
years  been  ttllOUt  ttOUfct.”  Say  to  him,  that  he  should 
have  a  firm  trust  in  being  exonerated  from  all  injurious 
imputations,  by  all  whose  good  opinion  is  valuable,  and 
that  no  power  on  earth  can  take  away  his  self-approving 
conscience,  which  is  worth  all  else  he  can  possess  here. 

With  sincere  respect  and  esteem, 

I  am  your  friend  and  relative, 

JAMES  D.  WESTCOTT. 

To  B.  H.  Brewster,  Esq. 

May ,  1859. 


